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CONCEPTUAL MARKINGS OF THE RESEARCH

The motivation of the choice of the topic. The choice of
theme was primarily influenced by personal aspects. Having ex-
perience as a criminal investigation officer, head of the criminal
investigation body, lawyer and lecturer, the author was directly
involved in various aspects of the criminal procedural activity. It
has been an exploration from the study and detailed knowledge
of the procedures, to their application in practice and the con-
tribution to the training of future professionals of judicial bod-
ies. This direct involvement reflects a deep passion for the legal
field, with a special focus on the protection of human rights.

Furthermore, the Republic of Moldova is a candidate state
for the European Union, which requires an alignment of the legal
framework with European standards. Thus, the country undertook
the responsibility to ensure respect for the rights and freedoms guar-
anteed by the Convention for all persons under its jurisdiction.

However, despite periodic legislative harmonization ef-
forts, numerous human rights violations still persist. This de-
ficiency has negative consequences on the consolidation of the
rule of law, also confirmed by the numerous convictions at the
European Court of Human Rights. The Republic of Moldova
was forced to bear significant financial consequences, affecting
the state budget.

Therefore, the issue of respecting human rights in the prej-
udicial stages of the criminal process remains a sensitive topic
for the whole society. Researching this problem and solving the
identified deficiencies would contribute to improving the quality
of the judicial act, strengthening citizens’ trust in state institu-
tions, and would have a positive impact on the image of the Re-
public of Moldova at the European and international level.

Actuality and importance of the topic addressed. The
Republic of Moldova orients its prospects towards European
integration, assuming the fulfillment of the obligations that are
imposed. One of the obligations of accession is the capacity of
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internal justice to apply community creations, implicitly by re-
specting fundamental human rights and freedoms. As an alter-
native, by ratifying the Convention for the Protection of Human
Rights and Fundamental Freedoms, the Republic of Moldova
undertook to ensure the observance of the rights and freedoms
guaranteed by the Convention to all parties under its jurisdiction.
Despite periodic legislative harmonization, multiple viola-
tions of human rights are recorded, and this deficiency has a neg-
ative impact on the consolidation of the rule of law. This fact is
also proven by the numerous convictions at the European Court
of Human Rights, the Republic of Moldova being obliged to pay
colossal amounts from the state budget. Thoroughly, that money
could have been used for the development of the country, social
protection, etc., instead, due to imperfect legislation, ineffective
work of law enforcement authorities, corruption, those amounts
were used to repair the harm to the people who were violated his
rights and freedoms, especially in criminal proceedings. In addi-
tion to this, the Constitutional Court expressed itself on the un-
constitutionality of several criminal procedure rules, including
those applicable to pretrial stages, and the legislature is rather
slow to come up with rigorous amendments and additions.
Along with the legal provisions that affect certain rights of
the person, the COVID-19 pandemic also had a negative impact
on the process of achieving justice, following the outbreak of
which a series of restrictions were imposed by the authorities.
At the same time, it is worth mentioning the multiple
changes to the Code of Criminal Procedure. Only this year the
amendments and additions to the criminal procedural law came
into force carried out by Law no. 316 of 17.11.2022 (in force
from 09.01.2023)", Decision of the Constitutional Court no. 3 of

' Law No. 316 of 17-11-2022 for the modification of some normative acts
(ensuring the rights of victims in the case of crimes related to sexual life and
family violence). Published: 09.12.2022 in Monitorul Oficial No. 394-400
art. 737.
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24.01.2023% Lawno. 90f02.02.2023 (in force from 18.03.2023)°,
Law no. 52 of 16.03.2023 (in force from 24.03.2023)%, Law
no. 83 of 14.04.2023 (in force from 02.08.2023)°, Law no. 245
of 31.07.2023 (in force from 22.08.2023)°, Law no. 246 of
31.07.2023 (in force from 01.09.2023)’.

Therefore, the issue of respecting human rights in the prej-
udicial stages of the criminal process remains a sensitive topic
for the whole society, and its research, by solving the accumu-
lated problems, will increase the quality of the justice act and the
citizens’ trust in the state institutions, as well as the image of the
Republic Moldova at the European and international level.

The research project is determined by the lack of publicity
and the non-contradictory nature of the prejudicial stages, which
does not offer the possibility for society to carry out a control
over the activities carried out, thus potential abuses and excesses
in the sphere of respecting the rights of the person are not ex-
cluded. For this reason, the research project aims at the review
and analysis of some guarantees that the parties benefit from, as

2 DCC no. 3 of 24.01.2023 regarding the exception of unconstitutionality of
article 321 paragraph (2) point 3) and paragraph (4) of the Code of Criminal
Procedure (the defendant’s renunciation of the right to be present at the court
hearing) (notification no. 129¢/2022). Published: 03.02.2023 in Monitorul
Oficial No. 31-34 art. 14.

3 Law No. 9 0f 02.02.2023 for the modification of some normative acts. Pub-
lished: 18.02.2023 in Monitorul Oficial No. 53-56 art. 98.

* Law No. 52 of 16.03.2023 for the implementation of the considerations of
some decisions of the Constitutional Court. Published: 24.03.2023 in Moni-
torul Oficial No. 97-99 art. 150.

> Law No. 83 din 14.04.2023 for the modification of some normative acts.
Published: 02.05.2023 in Monitorul Oficial No. 154 art. 240.

¢ Law No. 245 of 31.07.2023 for the modification of some normative acts
(amendment of the Code of Criminal Procedure and Contravention Code).
Published: 22.08.2023 in Monitorul Oficial No. 325-327 art. 579.

7 Law No. 246 of 31.07.2023 for the modification of some normative acts
(modification of the normative framework related to the reform of the Su-
preme Court of Justice). Published: 18.08.2023 in Monitorul Oficial No. 318-
321 art. 570.
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well as the assessment of their applicability by the competent
state bodies.

The postdoctoral research project focuses on the realiza-
tion of a complex research, both theoretically and practically, by
systematizing national and international judicial practice in or-
der to identify some legislative omissions that lead to violations
of the person’s rights in the prejudicial stage, as well as doctrinal
analysis in order to highlight the key concepts of the subject.

Based on the research, proposals for a lege ferenda were
submitted in order to improve the related normative framework,
as well as there were identified solutions regarding the removal
of vicious law enforcement practices, with the aim of strength-
ening the regime for ensuring human rights, on the one hand, and
increasing the capacity of law enforcement, on the other hand,
taking into account the demands of justice in a state of law.

Simultaneously, the study comes with rigorous proposals
and arguments regarding the use of legal mechanisms to ensure
and guarantee the rights of the parties in the process in relation to
criminal investigations and the proportionality of the restriction
of certain rights and freedoms, by pursuing a legitimate goal,
ensuring a balance between the limitation of rights and freedoms
with the legitimate aim pursued.

The guarantee of human rights is one of the basic tasks
of a democratic society that tends to develop. The restriction of
certain rights and freedoms can only take place if there is a le-
gitimate purpose. The conviction of the Republic of Moldova at
the ECtHR, the unconstitutional declaration of some procedur-
al-criminal norms, the non-unitary application by the national
courts of the same norms, the non-existence of a uniform judicial
practice, the competition and the ambiguous interpretation of the
procedural norms by different procedural subjects, etc., high-
lights the importance and necessity of an extensive investigation
of the subject of human rights in the criminal process, especially
at the preliminary stages. On the contrary, the respective stages
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are determined by the lack of publicity and the limited quality
of the adversarial nature, which does not offer the possibility for
society to discharge control over the activities carried out as it
happens during the trial phase of criminal cases.

The importance and necessity of respecting human rights
at the prejudicial stages of the criminal process is also dictated
by the opportunity to identify and eliminate the cases of con-
viction of the Republic of Moldova at the ECtHR, and to come
up with effective proposals to anticipate new convictions, the
erroneous non-application by state institutions of different ap-
proaches and interpretations of the procedural-criminal norms,
the elimination of flawed evidence administration procedures,
which would endanger the principle of trial fairness at the early
stages of the process.

Not in the last resort, the importance and opportunity of
researching the subject is determined by the need to identify leg-
islative gaps that affect the guarantee of the rights and freedoms
of the parties, as well as the need to develop effective tools to
eliminate abuses by the people who carry out and lead the crim-
inal investigation.

Description of the situation in the research field and
identification of research problems. The field of human rights
in the preliminary stage lacks domestic doctrinal research that
would perfect and improve this segment of the entire criminal
procedural activity. The rule of the fruit of the poisonous tree as
a criminal procedural rule provides that the evidence is recog-
nized as inadmissible if it was obtained on the basis of another
evidence administered in violation of the legal provisions (art.
94 paragraph 5 of the Code of Criminal Procedure). Based on
the previously mentioned, we support the opinion that in order
to have probative value, the element of fact, ascertained through
the means of proof provided by art. 93 paragraph (2) of the Code
of Criminal Procedure must be administered with respect for the
fundamental rights of the parties, otherwise the procedural sanc-
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tion provided for in art. 94 and 251 of the Code of Criminal
Procedure.

Important scientific research problem consists in the
development of the framework of the concept regarding the pro-
tection of fundamental rights and freedoms within the prejudicial
stages of the criminal process, a fact that allowed arguing the ad-
justment of the rules of criminal procedure to international and
regional standards in the context of the European integration pro-
cess. In this sense, lege ferenda recommendations were theoreti-
cally substantiated, as well as proposals for the establishment of
good practices for the interpretation and application of criminal
procedural guarantees regarding the respect of fundamental rights.

The purpose and objectives of the work. The aim of the
thesis is the complex research of the international and national
guarantors in the field of ensuring human rights in the prejudi-
cial stages of the criminal process in order to assess the needs for
improving the legislation and promoting good practices.

In order to achieve the goal, both theoretically and practi-
cally, the following objectives were drawn:

1. Identification of the causes of the conviction of the Re-
public of Moldova at the European Court of Human Rights for
non-respect of the rights and freedoms of the participants in the
trial, until the criminal file is submitted to the court.

2. Assessing the opportunity to change the vicious prac-
tices of interpretation and arbitrary application of criminal pro-
cedure rules contrary to international standards in respect of fun-
damental rights and freedom:s.

3. Finding the circumstances that determine the errone-
ous, arbitrary or different application by the state institutions
of the procedural-criminal rules that guarantee or limit human
rights and freedoms at the prejudicial stage of the process;

4. The foundation of a consistent mechanism in order
to ensure the proportionality between the limitation of human
rights and freedoms and the legitimate aim pursued within the
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criminal prosecution.

5. Elaboration of the concept of ensuring and guarantee-
ing the rights and freedoms of the participants in the preliminary
stage of the criminal process, by identifying new grounds for
applying the nullity of the legal act.

6. Evaluation of the opportunity to intervene with lege
ferenda proposals in order to harmonize and streamline the ac-
tivity of law enforcement bodies, with reference to the prejudi-
cial stages of the criminal process.

Research hypothesis. The criminal procedural legislation
in the Republic of Moldova, which ensures respect for funda-
mental rights and freedoms during the criminal investigation
phase, must be in accordance with international treaties on hu-
man rights, the Constitution of the Republic of Moldova and
Romania, the Decisions of the European Court of Human Rights
and the Constitutional Court, which stimulated us to evaluate the
quality of the procedural rules, starting from the reiteration and
analysis of the standards in the respective field.

The research takes a holistic approach to human rights to
solve the range of problems existing in the prejudicial stages of
the criminal process, aiming to achieve the expected results in the
National Program in the fields of research and innovation for the
years 2020-2023 (GD no. 381/2019), Strategic priority IV. Societal
challenges, point 29 sub-point 1), letter b) evaluation of the legal
act by testing the satisfaction of the beneficiaries — individuals and
legal entities, as well as letter h) strengthening the mechanisms for
the protection of human rights and the functioning capacities of the
institutions of state power in the context of the needs for moderniza-
tion through development and democratization.

Clearly, the research provides synergy with relevant ac-
tions in the Strategy on ensuring the independence and integrity
of the justice sector 2021-2024.

Therefore, emerging from the objectives outlined in this
research, it will have a positive impact on the activity of the
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criminal investigation bodies, prosecutors, as well as the courts
that will contribute to:

- Training law students in the spirit of respect for human
rights in pretrial stages;

- Organization of training courses for criminal prosecu-
tion officers, prosecutors and judges, who will be introduced to
judicial practice in the field of respect for human rights during
the courses;

- Organization of courses for representatives of NGOs,
with the aim of informing about the latest changes in legislation
and judicial practice in the field of respect for human rights in
the preliminary stage;

- Improvement of teaching staff from higher education in-
stitutions in the field of respect for human rights;

- Training of lawyers, whose direct aim is to respect the
rights of the person in the criminal process;

- The research will inevitably contribute to amending the
legislation in force in order to harmonize the legislation with EU
standards;

- Evaluation of the legal act by testing the satisfaction of
the beneficiaries, natural persons and legal persons (The national
program in the fields of research and innovation for the years
2020-2023 (GD no. 381/2019), Strategic priority IV. Societal
challenges, point 29 sub-point 1), letter b));

- Strengthening the mechanisms for the protection of hu-
man rights and the functioning capacities of the institutions of
state power in the context of the needs for modernization through
development and democratization (The national program in the
fields of research and innovation for the years 2020-2023 (GD
no. 381/2019), Strategic priority I'V. Societal challenges, point
29 sub-point 1), letter h)).

Scientific novelty and originality. The scientific novelty of
this research consists in the identification of legislative omissions,
inconsistencies and collisions that lead to violations of the rights
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of the person in the prejudicial stages, which will be analyzed
based on the judicial practice of the courts, the Court of Appeal,
the Supreme Court of Justice as well as the decisions and judge-
ments of the Constitutional Court of the Republic of Moldova.

At the same time, the scientific novelty of the conduct-
ed study consists in the scientifically argued elaboration of a
set of recommendations in the form of lege ferenda in order to
strengthen the regime for the protection of human rights in the
prejudicial stages of the criminal process.

The originality of the research is derived from the analysis
and evaluation of ECtHR jurisprudence against the Republic of
Moldova, European doctrine and practices, which contributed to
revealing the causes and conditions that favored the violation of
human rights in the prejudicial stages of the criminal process, as
well as to the prevention of potential abuses and excesses.

Unanimously, through the research carried out, there were
identified opportunities and solutions regarding the eradication
of the vicious practices of interpretation and arbitrary applica-
tion of criminal procedure rules contrary to international stand-
ards, with the aim of strengthening the human rights protection
regime, on the one hand, and increasing the capacity of law en-
forcement, on the other hand, taking into account the demands
of justice in a state of law.

The fundamentally new results achieved for science
and practice. The author, inherently for local doctrine, subject-
ed to a complex thematic research the set of theoretical-norma-
tive and practical problems faced by the competent bodies of the
statute at the preliminary stage, starting with the receipt of the
referral act, continuing with the exercise of the criminal inves-
tigation and ending with the referral of the criminal case to the
court. Within the work, a new direction of research was outlined
and launched for scientific debates — providing of human rights
during the prejudicial stage — based on several fundamentally
new theses, including:
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- systematization of the principles of the criminal process
into principles specific to the prejudicial phase and principles
specific to the judicial phase;

- identifying the correlation of the general conditions of
the criminal investigation with the principles of the criminal pro-
cess, including the principles specific to the prejudicial phase;
arguing for the existence of relevant connections; connection of
the condition of complete, objective investigation and under all
aspects of the circumstances of criminal cases (art. 254 of the
Code of Criminal Procedure) with the principle of free access to
justice (art. 19 of the Code of Criminal Procedure) and the prin-
ciple of officialdom (art. 28 of the Code of Criminal Procedure);
connection of the term of the criminal prosecution (art. 259 and
259/1 of the Code of Criminal Procedure) with the principle of
respecting the reasonable term of the criminal prosecution (art.
20 of the Code of Criminal Procedure) etc.;

- promoting the principle of finding out the truth in the
criminal process; arguing the indissoluble link between finding
out the truth (as a fundamental principle of the criminal process),
criminal evidence (invoking evidence and proposing evidence,
admitting and administering it for the purpose of ascertaining
the circumstances that are important for the case) and the pur-
pose of the criminal process (every person who has committed a
crime should be punished according to his guilt, and no innocent
person should be prosecuted and convicted);

- designing of a viable mechanism regarding the assurance
of human rights and freedoms in relation to criminal investi-
gations at the preliminary stage and the proportionality of the
restriction of certain rights and freedoms, to achieve a legitimate
goal, imposing a balance between the limitation of rights and
freedoms with the legitimate goal pursued;

- substantiating the respect for the rights and freedoms of
the participants in the preliminary stage of the criminal process
by invoking new grounds for the nullity of procedural acts and
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delimiting relative and absolute nullities at the normative level;

- researching the competences and the legal regime of
the measures taken by the competent bodies at the preliminary
stage, the legal position of the participants, the regime and the
effects of the decisions adopted, etc., issues and the promotion
of lege ferenda proposals in order to strengthen the regime for
the protection of human rights and freedoms in the prejudicial
stages of the criminal process.

Theoretical significance of the thesis: resides in a com-
plex study of the most important normative, doctrinal and prac-
tical problems of ensuring human rights at the prejudicial stages
of the criminal process. At the same time, the research consti-
tutes a challenge for new analyzes of the subject.

Applied value of the thesis: The research results and the
author’s conclusions will be promoted and disseminated through
various methods, which will be used and applied both in the
research activity, as well as in the practical activity of judicial
bodies. The obtained research results were published in various
scientific journals, as well as in conferences, including those or-
ganized by the author. The research will contribute to the train-
ing of Law faculty students, and its results can be integrated
into new research described in European programs in the field of
human rights implemented in the development strategies of EU
member states or those that tend towards European integration.

Implementation of scientific results. The issue of respect
for human rights in the criminal process is the subject of research
in many specialized works, but the emphasis in most cases is on
the respect of procedural guarantees in the judicial stage of the
process. The author, for the first time for the local doctrine, pro-
posed the goal of analyzing and researching in theoretical and
practical terms the set of problems faced by the competent bodies
of the statute in the exercise of their powers at the pretrial stage,
starting with the receipt of the notification act (address) to the law
enforcement bodies, in conjunction with the criminal investiga-
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tion and the referral of the criminal case to the court of law.

The research results and the author’s conclusions will be
promoted and disseminated through various methods, which
will be used and applied both in the research activity, as well
as in the practical activity of the criminal investigation bodies,
prosecutor’s office and courts of law.

The results of the research obtained within the project by
the author have been published in various national and interna-
tional scientific journals. In the same way, the author organized
and held a national conference on the researched topic, as well
as participated in several scientific conferences, both national
and international.

The research carried out by the author regarding the re-
spect of human rights in prejudicial phases will contribute to the
training of students of law faculties (Cycle I, IT and III).

The results can be integrated into new research described in
European programs in the field of human rights implemented in
the development strategies of EU member states or those that tend
towards European integration, including the Republic of Moldova.

Intended initiatives:

e supporting judicial cooperation in criminal matters, such
as the training of judges and other legal practitioners;

e supporting judicial cooperation in order to ensure effec-
tive access to justice for citizens;

e further development of a European justice area based on
the rule of law;

e promoting the independence and impartiality of the ju-
dicial system, on mutual recognition, mutual trust and judicial
cooperation;

e protecting and promoting the rights and values enshrined
in the EU treaties and the Charter of Fundamental Rights;

e supporting civil society organizations active at local, re-
gional, national and transnational levels in promoting respect for
fundamental human rights and interests.
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Approval of results. The results obtained during the elab-
oration of the thesis were debated in several national and inter-
national scientific forums, as follows:
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Chisinau: Ed. ,,PRINT-CARO”, 2022. 719 p. ISBN 978-9975-
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3. OSTAVCIUC, Dinu, OSOIANU, Tudor. Freedom of
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The beneficiaries of the conducted research are the stu-
dents of the law faculties (Cycle I, II and III). Furthermore,
the research carried out is intended to contribute to raising the
knowledge in the field of criminal prosecution of persons with
powers in the exercise of criminal prosecution, as well as those
who carry out the control over this activity.

Undoubtedly, the research can be of interest and useful-
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ness for those trained in research, for representatives of public
institutions and, last but not least, for deputies, politicians and
other people from the perspective of improving the legislation of
the Republic of Moldova.

Beneficiaries of the conducted research can also be NGOs,
which, based on projects related to the respect of human rights,
will carry out various activities, trainings, conferences and will
be guided by the obtained research results.

In the meanwhile, the complex research carried out will also
contribute to the enrichment of the local doctrine in the field of both
criminal procedural law and in the field of respect for human rights.

The volume and structure of the thesis: 412 pages of
basic text, annotation in Romanian, English and French, list of
abbreviations, introduction, eight chapters divided into para-
graphs, general conclusions and recommendations, bibliography
consisting of 657 sources.

Keywords: fundamental rights and freedoms; criminal
process; criminal investigation; the right to freedom and securi-
ty; the right not to be subjected to torture; negative and positive
obligations in the matter of fundamental rights; the right to a fair
trial; property right, data protection, private life, etc.
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SYNTHESIS OF CHAPTERS

Chapter 1. ANALYSIS OF THE SCIENTIFIC SIT-
UATION REGARDING THE PROVIDING OF HUMAN
RIGHTS WITHIN THE FRAMEWORK OF PREJUDICE
STAGES

1.1. Analysis of international scientific materials regarding
the providing of human rights in the prejudicial stages. 1.2. Anal-
ysis of national scientific materials regarding the provision of hu-
man rights in the prejudicial stages. 1.3. Conclusions to Chapter [

In Chapter I, we focused on the analysis of specialized
literature, which actually constitutes the theoretical foundation
of the thesis. Consequently, the scientific-methodological basis
of this study is represented by the scientific-practical works pub-
lished in the Republic of Moldova, Romania, Belgium, Great
Britain, Ukraine and other European countries. In support of the
practical aspects of the research, we used the jurisprudence of
the national courts, the decisions of the Constitutional Court,
the explanatory decisions of the plenary session of the Supreme
Court of Justice and the precedents of the European Court of
Human Rights.

The analysis of the publications highlights the actuality
and importance of research on the protection of fundamental
rights in the criminal process as a whole, as well as at the stages
that anticipate the trial of criminal cases, in particular.

The interest in the study of the respect of fundamental
rights in the criminal process arose and developed because no
references were made or studied over the years except the pro-
tection of fundamental data in general and even less in the crim-
inal process. The scientific research published in the Republic of
Moldova and Romania also had as its object the research of the
problems regarding the criminal procedure, approaching tangen-
tially and not particularly the phase of the criminal prosecution.
We have not identified in both countries the publication of a
monographic work dedicated to the theme of this thesis.
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The following have been highlighted in the publications of
the cited authors:

- actuality and importance of the rise research of the pro-
tection of fundamental rights and freedoms from the moment of
registration of a notification regarding the crime until the notifi-
cation of the court with the indictment;

- defective application of national legislation by law en-
forcement bodies and especially by the police;

- absolutely necessary reconfiguration of the entire crim-
inal investigation architecture with a personal character by the
law enforcement institutions of the Republic of Moldova;

Complex research is needed of the theoretical aspects, of
the criminal procedural rules of the Republic of Moldova, by
similarity with the criminal procedural rules of the ROM, of
the jurisprudence of the European Court of Human Rights, the
CJEU, of the Constitutional Courts, with reference to the pro-
tection of personal data in the criminal process, in order to iden-
tify the shortcomings, establishing the efficiency, the need for
changes to criminal procedural legislation and judicial practice.

Chapter II. FUNDAMENTAL HUMAN RIGHTS
AND FREEDOMS AND CRIMINAL PROCEDURAL
LAW covers 2.1. Respect for fundamental rights and freedoms
within the criminal process; 2.2. The impact of the principles of
the criminal process and the general conditions of the criminal
prosecution on the guarantee of fundamental human rights in the
prejudicial stages of the process; 2.3. Conclusions to Chapter I1

In Chapter 11, paragraphl, the author starts the theoretical
approach from the paradigm of respecting the rights, freedoms
and dignity of the person during the entire criminal process abso-
lutely for all participants, emphasizing that limitations in certain
situations must be provided by law and should be proportional
to the situations that determined them, being unable to affect the
very existence of the fundamental right, based on art. 54 of the
Constitution of the Republic of Moldova. Respect for human
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rights in the criminal process is more than a simple obligation,
which should not be limited only to informing the participants
in the process of their procedural rights. This involves not only
informing the parties about their rights and obligations, but also
explaining these rights, as well as ensuring the possibility of
their implementation.

The persons must be free, benefit from all the rights, free-
doms and have their dignity respected, and in case they are
harmed, turn to the authorities to do justice to them. Through
that intervention, the state shows its maturity as a rule of law
and intervenes as a guarantor for the citizen, gaining trust before
him. Criminal procedural legislation grants effective reme-
dies to the person to defend himself when his rights, freedoms or
dignity have been damaged or limited, and also grants effective
satisfaction (restoration of the person’s rights, reparation of the
damage caused and the right to fair compensation). The criminal
investigation body, the prosecutor and the courts must have an
adequate respect and not an abstract one in relation to the par-
ties in the process, taking concrete measures aimed at preventing
damage to human honor and dignity.

Based on the analyzes in paragraph 2.2, we find in the Con-
clusions in Chapter II that the principles of the criminal process:
ensures the organization and operation of the criminal process in
general, all its stages, special procedures and institutions of the
criminal process; are normative guidelines when it is necessary
to use the analogy of the law or the law, which is rejected by the
official doctrine; if certain provisions of the criminal procedural
law are in contradiction with the principles of the criminal pro-
cess, supremacy (preference) should be given to the latter. The
meaning of the principles of criminal procedure is as follows:
strengthening and further developing of the rule of law, ensur-
ing the legitimate rights and interests of the participants in the
criminal process; the development and improvement of criminal
procedural legislation; are the most important guarantees for the
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achievement of the goal of justice, they create the basic condi-
tions for their successful achievement; expresses the essence of
the process, its characteristic features; non-compliance with the
principles of the criminal process may lead to the annulment of
the adopted decisions;

We can affirm that both the general conditions of the
criminal investigation and the general conditions for judging
criminal cases concretize the content of the principles of the
criminal process and guarantee their implementation during the
process as a whole, constituting an intermediate and connecting
link between the principles of the criminal process and express
norms to carry out procedural actions. Therefore, these are not
principles of the criminal process, being guiding norms specific
to the criminal prosecution, which contain intermediate norms
between the principles of the criminal process and the concrete
provisions regarding the conduct of the criminal investigation.

Chapter III. THE POSITIVE OBLIGATIONS RE-
SULTING FROM THE PROTECTION OF THE RIGHT
TO LIFE AND THE INADMISSION OF TORTURE consti-
tute the subject of examination within the following paragraphs
- 3.1. Guaranteeing the right to life, inadmissibility of torture
and inhuman and degrading treatment; 3.2. Guarantees of ef-
fective investigation of deaths and ill-treatment; 3.3. Protection
from domestic violence in criminal prosecution; 3.4. Conclu-
sions to Chapter III.

In paragraphs I and 2, a review of the applicable nor-
mative framework in this field has been made (art. 3, 5 of the
UDHR, art. 1-3 of the ECHR, art. 1, 16 point 1), art. 24 of the
Constitution of the Republic of Moldova, 10, art. 119 paragraph
(5), art.122 paragraph (2), art. 123 paragraph (3), art. 262 par-
agraph (41), art. 274 paragraph (41), art. 524 of the Code of
Criminal Procedure) followed by their analysis as well as by the
ECtHR’s rich jurisprudence in this matter. We focused equally
on the negative obligations resulting from art. 1 - 3 of the ECHR
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and ECtHR jurisprudence both on negative obligations, which
require the state (its agents) to refrain from committing certain
actions that would lead to the violation of art. 2 and 3 of the
Convention, as well as on the positive obligations that require
the active intervention of the state to protect the right of the per-
son, to create certain conditions, protection mechanisms, to take
certain measures.

The content of officialdom is expressed in the obligation
of state bodies and official persons, within the limits of their
competence, to ensure the defense of the legal order, the rights
and freedoms of citizens, the interests of society. The entire pro-
cedural activity is carried out ex officio, through the active inter-
vention of the competent judicial bodies, despite of the will of
the parties, except when the law provides otherwise. The crim-
inal process begins, proceeds and ends without the need for ex-
ternal intervention, even if some activities are sometimes carried
out at the request of the parties;

The legal guarantee of the principle of officialdom con-
sists in the application of disciplinary sanctions for criminal in-
vestigation officers and prosecutors who do not comply with the
criminal procedure documents in order to achieve the purpose
of the criminal process and the complete, objective investigation
and under all aspects of the circumstances of the case. At the
same time, when these representatives of legal bodies commit
even more serious acts (for example, negligence, excess of pow-
er or abuse of office), they are also punished by criminal law.

None of the participants in the criminal process may be
subjected to torture or cruel, inhuman or degrading treatment;
the victim of torture or cruel, inhuman or degrading treatment
has the right to request, under the terms of the Code of Criminal
Procedure, the initiation of criminal prosecution, to participate
in the criminal trial as a victim and injured party and to have his
moral, physical and material damages redressed.

The debate on the issues concerning the guarantees of pro-
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tection of the right to life, of the prohibition of torture, of cruel,
inhuman and degrading punishments and treatments, includes
in paragraph 3 the jurisprudence of the ECtHR in the matter of
responsibility for human rights violations in the private sphere
of the person’s life. ECtHR, which recognized the state’s posi-
tive obligation to prevent human rights violations between two
private individuals in cases of domestic violence, stating that
domestic violence can no longer be treated as a personal matter
because of the devastating effect it has on the victim.

The criminal procedural legislation does not establish the
maximum term for the extension of protective measures, which
in our opinion affects the right of the suspect or the accused, be-
cause they, from the start, are placed in an uncertainty regarding
this subject. For these reasons, we proposed to amend and com-
plete the rules of criminal procedure, so that the maximum term
for the application of protective measures should be established.

Criminal procedural legislation does not regulate the rev-
ocation of protective measures. Later, after the issuance of the
protection ordinance, new circumstances may arise that would
allow the revocation, or evidence may be administered that
shows the non-existence of the elements of the crime or the
lapse of the grounds that justified this measure.

Chapter IV. GUARANTEEING THE RIGHT TO
LIBERTY AND SECURITY DURING THE PHASE OF
CRIMINAL PROSECUTION contains the following para-
graphs - 4.1. Respecting the rights of the detained person, who
is suspected of committing a crime; 4.2. Respecting the rights
of the accused in the procedures for applying, extending and
contesting pre-trial detention and house arrest; 4.3. Ensuring
the right to freedom and safety in the examination procedure
of the inquiries regarding the authorization of hospitalization in
the medical institution for the performance of judicial expertise;
4.4. Conclusions to Chapter IV

The analysis of internal procedural rules shows that they
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mostly correspond not only to international acts, but also to the
provisions of Directive 2013/48/EU of the European Parliament
and of the Council of October 22, 2013, regarding the right to
have access to a lawyer in criminal proceedings and European
Arrest Warrant procedures, as well as the right for a third party
to be informed following deprivation of liberty and the right to
communicate with third parties and consular authorities during
deprivation of liberty. However, the normative guarantees re-
garding the observance of the right to freedom and security suf-
fer from some shortcomings and deficiencies.

We did not find a plausible explanation according to the
undertaken analyzes in paragraph 1, why according to the pro-
visions of art. 166 (paragraph 4) of the Code of Criminal Pro-
cedure in cases of delict flagrant minors cannot be detained un-
til the crime is registered, even if they are suspected of having
committed serious, particularly serious or exceptionally serious
crimes. The provisions of article 174 paragraph (2) of the Code
of Criminal Procedure regarding the repeated detention of the
person are not clear enough, not specifying the prohibition of
detaining the same person a second time for the same act.

Considering the findings of the CC in Decision no. 40 of
21.12.2017, our legislator recently intervened in the provisions
of art. 232 paragraph (2) of the Code of Criminal Procedure,
expressly regulating, that the application of preventive arrest,
house arrest and extension of these measures, are considered
filed within the deadline, if the date on which it was registered in
the chancellery of the respective court falls within the required
deadline of law for their realization.

We found in paragraph 3 that the rules of criminal proce-
dure do not include and do not clarify all the situations that may
arise regarding the forced hospitalization of the person in the med-
ical institution for the performance of judicial expertise. Thus, we
consider that the ordinance regarding the internment is a dispo-
sition act separate from the ordinance disposing of the expertise.
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It is important as an ordinance that will order forced hospi-
talization in the medical institution, in addition to the conditions
mentioned in art. 255 of the Code of Criminal Procedure, to
include, compulsorily, the reasons for internment, the person’s
behavior during the procedural actions (for example during the
hearing), analysis of the medical documents of the suspect or the
accused (for example, the medical card in which the fact of treat-
ing a psychiatric illness is mentioned), the note about finding out
the suspect or the accused in the records of the drug addiction
specialist or psychiatrist, analysis of the statements of other tri-
al participants (for example, the statements of the victim or the
witnesses from which the inappropriate behavior of the suspect,
the accused results) and other matters related to the case;

The criminal investigation body or the prosecutor must re-
quest from the expert institution the information regarding the
need for long-term surveillance of the suspect or the accused. If the
criminal investigation body or the prosecutor does not request that
information, at least it will be obliged to hear the judicial expert
to determine the appropriateness of the internment. Conversely,
after all, this decision has a medical tone, and respectively, only
doctors can communicate about the duration of medical investi-
gations. This information must be reflected in the internment ordi-
nance and analyzed together with other evidence. Only in this way
can the criminal investigation body justify its ordinance and order
the forced internment of the suspect or the accused.

Within the procedure for the application of coercive meas-
ures of a medical nature, the participation of the defender is
mandatory from the moment of the adoption of the ordinance
by which it was ordered to carry out the judicial expertise in the
inpatient of the psychiatric institution referring the person re-
garding whom the procedure is being carried out, if the defender
was not previously admitted in this process. When the person
is hospitalized in medical institutions, the defense attorney also
has the right to meet with him, but, taking into account the state
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of health of this person, the defense attorney will consult his
client’s doctor beforehand, after which he will decide whether
or not it is necessary to talk to him, in order not to harm the
customer.®

Chapter V. SPECIFIC PROCEDURAL GUARAN-
TEES RESULTING FROM THE RIGHT TO A FAIR TRI-
AL AT THE PHASE OF CRIMINAL PROSECUTION in-
cludes, through the titles of the paragraphs, practically all the
guarantees inherent in the fair process, which were debated in
the context of the manifestation at the criminal prosecution stage
- 5.1. Free access to justice; 5.2. Observance of the reasonable
term and the particularities of the procedure for accelerating the
criminal prosecution; 5.3. Respect for the presumption of inno-
cence; 5.4. The suspect’s and the accused’s right to information
about criminal charges; 5.5. The right to defense and the right to
remain silent; 5.6. The right to an interpreter; 5.7. Conclusions
to Chapter V. The right to a fair trial is ensured according to
paragraph I by the rules that oblige these criminal investigation
bodies to act promptly in solving the case, either upon external
notification or even ex officio (for example, art. 55 paragraph
(4) of the Code of Criminal Procedure). At the same time, the
criminal procedural law obliges judicial bodies to receive com-
plaints and denunciations regarding crimes, even if they do not
fall under their jurisdiction (art. 265 paragraph (1) of the Code
of Criminal Procedure), and the refusal of these bodies can be
appealed to the prosecutor or, as the case may be, to the investi-
gating judge (art. 265 paragraph (2), art. 313 paragraph (2) point
1) letter a) of the Code of Criminal Procedure). Obviously, the
Code of Criminal Procedure also intervenes with other rules to

8 Dinu OSTAVCIUC, Tudor OSOIANU Dispunerea internarii persoanei in
institutia medicala pentru efectuarea expertizelor judiciare in procesul penal.
in: REVISTA NATIONALA DE DREPT. Publicatie periodica stiintifico-prac-
ticd, nr. 2 (244), anul 22 (2021). pp. 10-17. Categoria — B. ISSN 1811-0770
https://ibn.idsi.md/ro/vizualizare articol/145701
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protect, ensure and guarantee the right of free access to justice.”

We argue in paragraph 2 that the investigating judge must
decide not only on the performance of an act, but on the crimi-
nal prosecution as a whole, establishing a concrete term for its
completion. Therefore, the investigating judge must set a dead-
line in order to speed up the criminal prosecution and fulfill the
procedural acts that are required to issue a solution to resolve the
conflict of criminal law under the conditions of art. 259/1 of the
Code of Criminal Procedure.'

According to paragraph 3, in all these stages, the presump-
tion of innocence must be respected by both public and private au-
thorities (for example, by mass media institutions) starting with the
criminal investigation phase, avoiding public statements that would
incite the general public to consider the person guilty until a final
sentence of conviction is issued.!! By regulating this principle in the
Supreme Law (art. 21) we understand that the presumption of in-
nocence is a constitutional principle, which guarantees any accused
person the right not to be accused premeditated to a trial.

“Therefore, the presumption of innocence constitutes an
incentive for the judicial body to insist on the search and knowl-
edge of the evidence until the limit of their exhaustion, in order
to prevent any mistake in establishing the guilt or innocence of
the accused person.”!?

? Ostavciuc Dinu, Principiile procesului penal, Chisindu, 2022, p. 433-444

" OSTAVCIUC, Dinu. Garantii nationale privind desfasurarea procesului
penal in termen rezonabil. In: Legea si Viata. 2022, nr. 11-12(371-372), pp.
7-22. Categoria — C. ISSN 2587-4365 https://ibn.idsi.md/ro/vizualizare ar-
ticol/170822

"M OSTAVCIUC, Dinu. Declaratiile publice pot sau nu afecta prezumtia nevi-
novatiei? In: Anale stiintifice ale Academiei ,, Stefan cel Mare” a MAI RM:
stiinte juridice. 2022, nr. 15, pp. 118-131. Categoria— B. ISSN 978-9975-135-
60-3 https://ibn.idsi.md/ro/vizualizare articol/161257 https://heinonline.org/
HOL/LandingPage?handle=hein.journals/celmare15&div=12&id=&page=

12 Teodor-Viorel Gheorghe. Aflarea adevarului, principiu fundamental al pro-
cesului penal. Editura Hamangiu, Bucuresti, 2021, p. 77.
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In paragraphs 5.4. and 5.5 the indissoluble link between
the right to information of the suspect and the accused regarding
the accusations in criminal matters and the right to defense and
the right to remain silent was elucidated through the jurispru-
dence of the ECtHR and the Constitutional Court. Accurate and
complete information about the charges brought against a per-
son and, consequently, about their legal status that the court can
hold against him is an essential condition of a fair trial. “There is
a link between letters a) and b) of Article 6 § 3 of the European
Convention: the right to be informed about the nature and cause
of the accusation must be analyzed in light of the right of the
accused to prepare his defense”'* “The purpose of guaranteeing
the right to be assisted by a lawyer assumes: prevention of ju-
dicial errors, equality of arms between prosecution and defense,
counterbalancing the vulnerabilities of suspects under police
custody, safeguarding against coercion and ill-treatment of sus-
pects, ensuring respect for the suspect’s right not to incriminate
himself and the right to remain silent.”'* In the meanwhile, cer-
tain links between the right to remain silent and the presumption
of innocence were outlined.

Within the analyzes dedicated to the right to the interpret-
er, the importance was reiterated regarding “notification of the
right to an interpreter, as well as of the other fundamental rights
of defense in a language the applicant understands (...).”"

13 Points 23 and 24 of the DCC no. 63 of 11.06.2020 of inadmissibility of
the notification no. 39g/2020 regarding the exception of unconstitutionality
of some provisions from articles 332 paragraph (2) and 391 paragraph (2) of
the Code of Criminal Procedure (termination of the criminal process when
the deed constitutes a misdemeanor and the resolution of the case is made
according to the provisions of the misdemeanor code)

4 Anca Ioana Negru, Administrarea si aprecierea probelor in procesual penal,
Universul Juridic, Bucuresti, 2022, p. 90. Hotararea CtEDO, Beuze c. Bel-
gia, (§ 125-130). Disponibila: https://hudoc.echr.coe.int/eng?i=001-187802
(accesata: 15.08.2022).

S ECtHR Judgement, the case of Wang v. France, 028.04.2022 (§ 70). Avail-
able: https://hudoc.echr.coe.int/eng?i=001-216926 [accessed: 26.03.2023]
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Chapter VI. GUARANTEE OF THE RIGHT TO PRI-
VATE LIFE WITHIN THE FRAMEWORK OF CRIM-
INAL PROSECUTION includes, through the titles of the
paragraphs, practically all the fundamental guarantees of this
fundamental right, which were investigated in the context of the
criminal prosecution - 6.1. Guarantees of respect for the right to
private life within evidentiary procedures and special investiga-
tive measures; 6.2. Protection of personal data; 6.3. Conclusions
to Chapter VI

In the first paragraph there were elucidated the conditions
limiting the right to private life and the proportionality test. In
order to respect the right to private life, the criminal investiga-
tion body must take measures so that the facts and circumstances
of the personal life of the person being searched and which are
not related to the case should not become public. The ECtHR re-
minds in the case of Cacuci and S.C. Virra & Cont Pad S.R.L. v.
Romania'® that telephone calls made from commercial premises,
as well as from home, fall under the notions of “private life” and
“correspondence” within the meaning of art. 8 § 1 (see Halford
v. the United Kingdom, 25 June 1997, point 44).

Although it is entitled, Special investigative measures car-
ried out with the authorization of the investigating judge, art.
303 of the Code of Criminal Procedure does not expressly indi-
cate the respective measures - With the authorization of the in-
vestigating judge, special investigative measures are carried out
related to limiting the inviolability of the person’s private life,
entering the room against the will of the people who live in it.

However, certain rules of the general part of the Code of
Criminal Procedure allow identifying those special investigative
measures, which must be carried out only with the authorization
of the investigating judge. Provisions of art. 132/2 paragraph
(1) of the Code of Criminal Procedure indicate which special

1 ECHR Judgement of 17. 01.2017 (paragraph 65). Available: http://hudoc.
echr.coe.int/eng?i=001-176052
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investigative measures must be carried out in order to discover
and investigate crimes only with the authorization of the inves-
tigating judge:

The provisions of art. 15 of the Code of Criminal Proce-
dure provides sufficient guarantees to the right to private life,
prohibiting the criminal investigation body and the court to ac-
cumulate information about the private and intimate life of the
person without the existence of any need. At the same time, we
note in paragraph 2 that the sphere of private life also includes
the personal data of the person, and the criminal procedural law
grants guarantees in this regard as well, being reiterated the EC-
tHR jurisprudence which ‘“ruled that the concept of “private
life” (...) includes personal information about which there is a
legitimate expectation that it will not be published without the
consent of those to whom it relates (Flinkkild and Others v. Fin-
land, Judgement of 6 April 2010, § 75, Saaristo and Others v.
Finland, Judgement of 12 October 2010, § 61).”"

Article 28 of the Constitution guarantees a right that allows
individuals to be guaranteed their right to privacy with regard to
information that, although neutral, is collected, processed and
disseminated collectively and in a manner that is inconsistent
with this constitutional norm.

Chapter VII. PROTECTION OF PROPERTY
RIGHTS WITHIN THE FRAMEWORK OF CRIMINAL
PROSECUTION is covered in the sense of theoretical investi-
gations by covering the following titles 7.1. Claiming the right
of ownership through civil action; 7.2. The conditions for limit-
ing the right of ownership in the procedure for authorizing, ap-
plying and contesting the seizure of assets. 7.3. Conclusions to
Chapter VI.

7 DCC no. 10 of 05.01.2018 of inadmissibility of the notification no.
177g/2017 regarding the exception of unconstitutionality of the article 177
paragraph (1) of the Criminal Code (violation of the inviolability of personal
life) (point 19).
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The settlement of the civil action simultaneously with the
settlement of the criminal case gives the civil party effective
guarantees both on the right of ownership and on the examina-
tion of the civil action within a reasonable period. The refusal of
the criminal investigation body or the court to recognize the per-
son as a civil party does not deprive him of the right to contest
this refusal before the investigating judge or to file a civil action
in the order of the civil procedure (art. 222 paragraph (3) of the
Code of Criminal Procedure). This particularity of the civil ac-
tion is again a guarantee of the person’s property right.

In some situations, the judicial bodies do not respect and
do not maintain a fair balance between the legitimate objective
pursued and the property right of the person. Thus, the judicial
bodies, after carrying out the required procedural actions, pick
up assets for the purpose of administering evidence, but, later,
without ordering about these assets, they deposit them in the
room for keeping criminal bodies or in the office of the person
who carries out the criminal investigation. The long stay of an
asset in the custody of the judicial bodies, especially when a
decision has been taken on the criminal case, implicitly to termi-
nate the criminal prosecution, remove it from the criminal pros-
ecution or close the criminal case, is an interference with the
right to property. Moreover, there is interference with this right
when third parties are concerned, who have used these goods for
service purposes, for example.

In the second paragraph we noted that art. 13 of the Code
of Criminal Procedure leads us to conclude that the principle of
inviolability in the matter of criminal procedure is expressed in
two aspects: lifting and seizure. The same opinion is expressed
by Professor Igor Dolea.!'®

“Lifting and seizure of the property of a natural or legal
person can be carried out during the criminal investigation in

8 Dolea Igor. Codul de procedura penala al Republicii Moldova (Comentariu
aplicativ), Editia a 2-a, Editura Cartea Juridica, Chisinau, 2020, p. 76.
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compliance with the constitutional principle of the inviolability
of property and only on the basis of a court decision (art.13 of
the Code of Criminal Procedure).”"’

The Constitutional Court explained that “(...) the seizure
applied under the terms of article 204 paragraph (1) of the Code
of Criminal Procedure depends mandatorily on the recognition
of the quality of suspect, accused, defendant or civilly respon-
sible party. The application of the seizure for the reparation of
the damage caused by the crime in respect of persons other than
those expressly mentioned by the contested norm, by referring
to the procedural-criminal norms of the amended law (...), does
not constitute an adequate application of the law.”*

We did not find a plausible explanation regarding the nor-
mative omission to stipulate the right of the civil party in the
criminal process to notify the investigating judge in order to ap-
ply the seizure when the prosecutor refuses or hesitates to file
the respective action; there is an eminent danger of disappear-
ance, damage or destruction of goods.

Chapter VIII. COMPLIANCE WITH NON BIS IN
IDEM RIGHT AND THE SECURITY OF LEGAL RE-
PORTS WITHIN THE FRAMEWORK OF CRIMINAL
PROSECUTION is intended to be covered by the following
titles 8.1. Previous conviction for the same act as a basis for the
decision - to refuse to initiate a criminal investigation, to remove
the person from criminal investigation, to terminate the criminal
investigation or to dismiss the case; 8.2. Providing the security
of legal relations and the resumption of criminal prosecution.

1 DCC no. 27 of 25.11.2010 for the control of the constitutionality of some
provisions of the Law no.1104-XV of 06.06.2002 “Regarding the Center for
Combating Economic Crimes and Corruption” and the Law n0.190-XVI of
26.07.2007 “Regarding the prevention and combating of money laundering
and the financing of terrorism” (point 5).

2 DCC no. 91 0f 27.07.2018 regarding the exception of the unconstitutional-
ity of the article 204 paragraph (1) of the Code of Criminal Procedure (appli-
cation of seizure in criminal cases) (point 27).
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8.3. Conclusions to Chapter VIII.

The Constitutional Court notes that the non bis in idem
principle imposes on the competent public authorities not only
the prohibition to repeatedly #ry a person, but also the prohibi-
tion to prosecute the person several times for the same act?'.

From the analysis of art. 22 of the Code of Criminal Pro-
cedure, we note that this corresponds to the international guaran-
tees in the matter of the regulation of the ne bis in idem principle.
Moreover, the national norm establishes and specifically indi-
cates the cases when the person cannot be prosecuted or tried
twice for the same criminal act. In other words, the procedural
norm in question has a detailed and explicit content in order to
guarantee the right subject to debate. Therefore, in the national
criminal procedure, the principle should be applied if the person
was previously suspected, charged, accused or convicted of an
act that later became the subject of a criminal prosecution or
repeated judicial examinations.

“The guarantee enshrined in Article 4 Protocol 7 comes
into force when new proceedings are instituted and the previous
judgment of acquittal or conviction has already become final. At
this stage, the elements of the file will necessarily include the
decision by which the first “criminal” trial within the meaning of
the Convention has ended and the list of charges brought against
the person who is the subject of the new trial. These documents

2 DCC no. 12 of 14.05.2015 regarding the exception of unconstitutionality
of the article 287 paragraph (1) of the Code of Criminal Procedure (resump-
tion of the criminal investigation) (notification no.15g/2015) (point 52). The
Court notes that the general rule established by the bis element (double pro-
cedure) of the ne bis in idem principle seeks to prohibit the repetition of a
criminal proceeding that has been concluded by a “final” decision (See A
and B v. Norway, [mc], 15 November 2016, § 109). DCC no.62 0of 19.06.2018
of inadmissibility of the notification no. 75g/2018 regarding the exception
of unconstitutionality of some provisions from the article 275 point 8 of the
Code of Criminal Procedure (circumstances which exclude criminal prosecu-
tion) (point 28).
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will normally contain a statement of facts relating to the offense
for which the person has already been tried and another relating
to the second offense of which he is charged.”**

We started in paragraph 2 with the examination of the
provisions of art. 4 paragraph 2 of Protocol no. 7 to the Europe-
an Convention, which enshrines the principle of non bis in idem
which does not prevent the resumption of the criminal prosecu-
tion if new or recently discovered facts or a fundamental flaw in
the previous procedure are likely to affect the judgment rendered
according to the provisions of the domestic procedural norms.

Analysis of art. 22 paragraph (3) of the Code of Crimi-
nal Procedure denotes that “new or recently discovered facts or
fundamental flaw” refers only to court decisions. Regarding the
prosecutor’s ordinances mentioned in the criminal procedural
law, it only indicates the need to cancel them, as the text has
not been adjusted to the requirements deriving from Article 4 §
2 of Protocol no. 7 and ECtHR jurisprudence in this matter. At
the same time, the respective aspects also refer to the situation
of resuming the criminal prosecution, placing the person under
a more serious accusation or establishing a harsher punishment
for the same person and for the same act.

22 ECHR Judgement, the case of Butnaru and Bejan-Piser v. Romania, of
23.06.2015 (§ 32). Available: https://hudoc.echr.coe.int/eng?i=001-155355
[accessed: 09.09.2022].
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GENERAL CONCLUSIONS AND RECOMMENDA-
TIONS

The research undertaken allowed to establish the follow-
ing conclusions through the prism of the formulated purpose and
the drawn objectives.

1. Most of the cases of violations of fundamental rights
and freedoms by the ECtHR in Moldovan cases are due to the
erroneous interpretation and application of the procedural leg-
islation, the neglect of European standards, but mostly to the
abuses admitted by the investigation officers, criminal prosecu-
tion officers, prosecutors and even by the investigating judges.
(Chapter 2,)

2. Criminal procedural legislation corresponds for the
most part to international treaties in criminal matters. In very
few requests submitted by the citizens of the Republic of Mol-
dova to the ECtHR, the violation of guaranteed rights was found
due to the imperfect legal framework and contrary to the ECHR
principle. (Conclusions to Chapters 3 — 8)

3. The erroneous, arbitrary or different application by the
state institutions of the procedural-criminal rules that guaran-
tee or limit human rights and freedoms at the preliminary stage
of the process is due to the lack of an effective mechanism for
unifying and systematizing the practice of criminal prosecution.
Vicious practices are also caused by the inability of some deci-
sion-makers to directly apply the Decisions of the ECtHR and
the Constitutional Court under art. 7 of the Code of Criminal
Procedure. (Chapter 2).

4. The procedural - criminal legislation of the Republic of
Moldova mostly contains sufficient procedural guarantees to al-
low the optimization of the exercise of proportionality when it is
necessary to protect the fundamental rights and freedoms within
the criminal investigation. (Conclusions to Chapters 3 — 8)

5. It was found that the respect of the rights and freedoms
of the participants in the preliminary stage of the criminal pro-
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cess can be ensured, by identifying new grounds for invoking
the nullity of the procedural documents and delimiting the rel-
ative and absolute nullities at the normative level. Violation of
a fundamental right does not always result in the nullity of the
procedural act affected by the respective defect, as certain condi-
tions of invocation must also be respected. (Chapter 5)

6. The complex researches of the theoretical aspects, of
the procedural-criminal norms of the Republic of Moldova,
through similarity with the jurisprudence of the European Court
of Human Rights, the CJEU, the jurisprudence of the Constitu-
tional Court, with reference to the protection of the rights of the
parties at the prejudicial stages of the criminal process, allowed
the identification of some reprehensible shortcomings, and the
need of adjusting the procedural-criminal legislation to the qual-
ity requirements. (Conclusions to Chapters 3 - 8).

The obtained results derived from the objectives of the
thesis, contributing to the solution of the important scientific
problem, which resides in the elaboration of the framework con-
cept regarding the protection of fundamental rights and freedoms
within the prejudicial stages of the criminal process, fact that
allowed to argue the adjustment of criminal procedure norms to
international and regional standards in the context of the Euro-
pean integration process. In this sense, the lege ferenda recom-
mendations were theoretically substantiated, as well as propos-
als for the establishment of good practices for the interpretation
and application of criminal procedural guarantees regarding the
respect of fundamental rights.

Among the main scientific results submitted for sup-
port in the field of societal challenges, on which the research
was developed, we mention the following: strengthening the
mechanisms for the protection of human rights and the function-
ing capacities of the institutions of state power in the context of
the needs for modernization through development and democra-
tization; evaluation of the act of justice by testing the satisfaction
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of the beneficiaries; the development of European criminal law
in the field of human rights through predilection to the national
normative framework; the scientific substantiation of the recom-
mendations regarding the assurance of human rights in the prej-
udicial stages of the criminal process by implementing and cap-
italizing on ECHR standards; arguing the measures to prevent
arbitrariness from the judicial bodies; ascertaining and solving
the vulnerabilities of the application of procedural guarantees in
the prejudicial stages of the criminal process; prospective effi-
ciency of the quality of the judicial act and of society’s trust in
the activity of judicial bodies; the scientific argumentation of the
premises for reducing the convictions of the Republic of Moldo-
va by the ECtHR in the field of criminal matters; increasing the
capacity to apply the criminal procedural law by strengthening
the regime for ensuring human rights by the judiciary; identi-
fying the mechanisms for ensuring proportionality between the
restriction of human rights and freedoms and the legitimate goal
pursued; dosage of criminal procedural rules in the matter of
protecting human rights by substantiating the proposals of the
lege ferenda.

In order to argue the recommendations, it started from the
following conclusions:

1. Respect for the rights, fundamental freedoms and digni-
ty of the person must be ensured during the entire criminal pro-
cess absolutely to all participants, and the limitations in certain
situations must be provided by law and should be proportional
to the situations that determined them, not being able to harm the
very substance of law.

2. The principles of the criminal process proclaim the fun-
damental rights of the participants in the process, being close-
ly interconnected and forming a certain set of a common legal
framework. Causing mutual actions, the principles constitute a
unique system that determines the democratic content and form
of the domestic criminal process.
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3. The principle of /egality and the principle of respect for
human rights, freedoms and dignity also find expression in the
other principles of the criminal process stipulated in art. 7-28 of
the Code of Criminal Procedure.

4. Not all general conditions of criminal prosecution are
directly related to the principles of the criminal process. The
most relevant connections have the condition of complete, ob-
Jective investigation and under all aspects of the circumstances
of criminal cases (art.254 of the Code of Criminal Procedure)
with the principle of free access to justice (art.19 of the Code of
Criminal Procedure) and the principle of officialdom (art.28 of
the Code of Criminal Procedure), and the term of the criminal
prosecution (art.259 and 259/1 of the Code of Criminal Proce-
dure) derives from the principle of respecting the reasonable
term of criminal prosecution (art. 20 of the Code of Criminal
Procedure).”

5. The regulation of the criminal process is meant to pro-
tect, as a matter of priority, the person as the supreme value of
society, his rights and freedoms. In fact, this presupposes the
principle of humanism. The humanism of the criminal process
is the expansion of the rights of people who are supposed to
have committed crimes or suffered as a result of them and the
real assurance of these rights. At the same time, the principle of
humanism in the criminal process guarantees human rights and
the relationship of the state regarding to these rights. Therefore,
the principle of the humanism of the criminal process consists in
the need to solve the problems of the investigation of crimes and
the administration of justice through methods based on morality
and justice, which provides for the construction of criminal pro-
cedural reports based on the respect and protection of the rights,
freedoms and legal interests of the person, as well as his human
dignity. We propose renaming of art. 10 of the Code of Criminal

# OSTAVCIUC, Dinu. Principiile procesului penal. Chisindu: Ed. ,,PRINT-
CARO”,2022. 719 p.
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Procedure in the sense stated.

6. The provisions of art. 15 of the Code of Criminal Proce-
dure ensure respect for the private and intimate life of the person,
which leads to the idea of the existence of two different notions.
The practice of the ECtHR and that of the Constitutional Court
have shown that intimate life falls within the sphere of private
life, therefore it is not necessary to indicate both notions.>*

7. According to the provisions of art. 20 paragraph (1) of
the Code of Criminal Procedure we deduce that the legislator
does not have in mind the calculation of the term of the trial,
starting with the notification of the criminal investigation body,
but not from the moment of the start of the criminal investiga-
tion. Resulting from the provisions of art. 1, 274, 279 of the
Code of Criminal Procedure we deduce that until the start of the
criminal investigation, the criminal investigation body verifies
the reporting of the crime and determines whether or not there is
reasonable suspicion of the crime, in order to decide whether or
not to start the criminal investigation.”® These actions must not
extend in time, without necessity in all cases until the expiration
of the 45-day period.

8. Analysis of the provisions of art. 22 paragraph (2) of
the Code of Criminal Procedure denotes that “new or recently
discovered facts or fundamental flaw” expressly refers only to
court decisions. Concerning the prosecutor’s orders mentioned
in art. 22 paragraph (3) of the Code of Criminal Procedure for
termination of criminal prosecution, removal of the person from

2 OSTAVCIUC, Dinu. Inviolabilitatea vietii private. In: Anale stiintifice ale
Academiei ,,Stefan cel Mare” a MAI RM: stiinte juridice. 2023, nr. 16, pp.
105-132. ISSN 978-9975-170-00-0. Categoria — B. https://academy.police.
md/wp- content/uploads/2023/02/Anale_stiint ale Academiei nr 16 2022.
pdf

2 OSTAVCIUC, Dinu. Garantii nationale privind desfasurarea procesului
penal in termen rezonabil. In: Legea si Viata. 2022, nr. 11-12(371-372), pp.
7-22. Categoria — C. ISSN 2587-4365 https://ibn.idsi.md/ro/vizualizare ar-
ticol/170822
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criminal prosecution and/or closure of the case or refusal to in-
itiate criminal prosecution, the criminal procedural law only
indicates the necessity of canceling them. Therefore, based on
ECtHR and national jurisprudence, we consider it appropriate to
amend and complete art. 22 paragraph (3) of the Code of Crim-
inal Procedure, in order to concretely indicate that the cancella-
tion of the prosecutor’s ordinances can only take place if new or
recently discovered facts or a fundamental flaw in the previous
procedure affected the respective decision.?

9. We are of the opinion that, when we refer to the pro-
cedural functions indicated in art. 24 of the Code of Criminal
Procedure we cannot only talk about the criminal investigation,
because this is only a phase of the criminal process, exercised
both by the criminal investigation body and by the prosecutor.
The latter, in addition to the duties at this stage of the trial, is
also empowered with the duty of supporting the accusation in
the court of law, having the position of state prosecutor (art. 51
paragraph (1) art. 53 of the Code of Criminal Procedure). In oth-
er words, the prosecutor actively participates in supporting the
position of the prosecution and in the trial phase of the criminal
case. Simultaneously, the final limit of the criminal investigation
phase is the end of the criminal investigation, after which the
prosecutor presents the materials of the criminal case to the par-
ties, draws up the indictment and notifies the court. It is precisely
at these stages that the principle of contradiction is expressed.?’

26 OSTAVCIUC, Dinu. The right not to be prosecuted, judged, or punished
more than one time. in: ACROSS, Vol. 7 (5) 2023 Cross-border Laws and
Regulations. ISSN 2602-1463. www.across-journal.com. (DOAJ - Directory
of Open Access; Index Copernicus; MLA Directory of Periodicals; ERIH
PLUS; EBSCO)

27 Dinu, OSTAVCIUC. Principiul contradictorialitatii in procesul penal. . in:
Protectia drepturilor si libertatilor fundamentale ale omului in procesul asig-
urarii ordinii i securitatii publice. Editia a II-a. Conferinta stiintifico-practica
internationala. 08.12.2022. Chisinau, Republica Moldova, 2023, pp. 16-37.
ISBN 978-9975-135-66-5. CZU 34+351.74/.75(082) P 95
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10. Both from the point of view of consistent exposition,
but also of practical application, the order in which the cases
of mandatory participation of the defender are presented by the
legislator are being confusing, as well as point 10) paragraph
(1) art. 69 of the Code of Criminal Procedure - the interests of
Jjustice demand his participation in the court hearing in the first
instance, in the appeal and in the recourse, as well as in the trial
of the case by way of extraordinary appeal. According to EC-
tHR jurisprudence, the cases in which the interests of justice re-
quire the participation of the defender actually include the other
10 cases indicated in art. 69 of the Code of Criminal Procedure.
The text criticized by us must be brought in line with the last
sentence of the paragraph (4) of art. 70 of the Code of Criminal
Procedure, which at the moment encounters difficulties in the
practice of applying this rule, resulting in non-uniform practices,
because it gives the right not only to the court to decide if the
interests of justice demand it, but also to the prosecutor, i.e. also
at the criminal prosecution stage;

11. According to art. 69 paragraph (1) of the Code of
Criminal Procedure “11) the mandatory participation of the de-
fender in a procedural action is expressly provided for by this
code”. We have identified certain rules of procedure that put in
difficulty not only criminal investigation officers, prosecutors
and courts, but also LASGS, given the extensive interpretation
of this case or the way in which the legislator chose to draft the
legal texts regarding the participation of the defender to some
procedural actions. It should be excluded from art. 104 of the
Code of Criminal Procedure the word only, because it inclines
the addressee of the law more towards the obligation of the pres-
ence of the defender in all cases of hearing the accused, even
if the accused does not have a chosen defender, or the accused
person is not a beneficiary of legal assistance guaranteed by the
state under the conditions of art. 69 of the Code of Criminal Pro-
cedure, which would mean that the defense attorney must partic-
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ipate in all criminal cases when the accused is heard, even if the
provisions of art. 282 paragraph (1) of the Code of Criminal Pro-
cedure in the current wording also unconditionally indicates the
obligation of the participation of the lawyer in the submission of
the accusation, which in fact can be interpreted rather that at the
time of the notification of the indictment ordinance, the accused
must be assisted by the lawyer, in all criminal cases;

12. We consider that the provisions of art. 90 paragraph
(2) of the Code of Criminal Procedure - no person can be forced
to make statements contrary to his interests or those of his close
relatives - do not meet the requirements of quality, predictability
in application and clarity, examined both in the context of all the
norms cited above, and in the context of the conclusions that can
be made on their side; The fact that no person can be compelled
to make statements contrary to his interests and those of his
close relatives - can be interpreted otherwise than in the sense
of the privilege against self-incrimination. It is not clear whether
the provisions of art. 90 paragraph (2) of the Code of Criminal
Procedure refers only to witnesses or only to other participants
in the process, because the title of art. 90 of the Code of Criminal
Procedure is the Witness. The criminal procedural norm in ques-
tion could also concern other participants in the process, given
the fact that the phrase No person is used in this norm (...).We
could well assume, as by the phrase No person (...) - both the
witness and other participants in the process are taken into ac-
count. The meaning intended by our legislature when the phrase
was coined is also not clear (...) to make declarations contrary
to his interests or those of his close relatives. We might assume
that when it is mentioned - No person can be forced to make
Statements contrary to his interests or those of his close rela-
tives, the legislator had in mind the right not to incriminate one-
self and the right not to incriminate close relatives. But there can
be another interpretation, given the fact that several norms of
the Code of Criminal Procedure, which regulate the privilege of
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non-self-incrimination of the witness, the suspect, the accused,
the defendant (art. 21, art. 63 paragraph (7), art. 64 paragraph
(4), art. 66 paragraph (2) point 8), art. 90 paragraph (3) point 8),
art. 90 paragraph (12) point 7), art. 103 paragraph (3), art. 109
paragraph (7) of the Code of Criminal Procedure) do not reserve
this right by using the expression: against his interests and those
of his close relatives, but, as noted, - by using other expressions
that regulate the right to remain silent.?®

13. Analysis of art. 166 paragraph (4) of the Code of Crim-
inal Procedure denotes that the detention of the mature person
takes place in cases of flagrante delicto. Therefore, when a per-
son will commit a criminal act and will be caught in flagrante
delicto, having the legal grounds for detention, the competent
judicial bodies can apply this coercive measure also regarding
the minor, who will be the subject of the given crime. Or, the
current rule deprives the criminal investigation body and the
prosecutor of the right to detain minors until the crime is regis-
tered (in flagrante delicto), even if they are suspected of having
committed serious, particularly serious or exceptionally serious
crimes (for example, a murder).

14. The provisions of art. 174 paragraph (2) of the Code of
Criminal Procedure are not clear enough because, in our opinion,
they can be interpreted ambiguously. Or, the released person can
be detained for the same reasons (mentioned in art. 166 of the
Code of Criminal Procedure), but for the reasonable suspicion
of committing another crime, other than the one for which he
was detained and subsequently released. Thus, the legislative
intervention in art. 174 paragraph (2) of the Code of Criminal
Procedure is imposed, as it regulates not only the same grounds,
but also the same deed.

2 OSTAVCIUC, Dinu, OSOIANU, Tudor. Freedom of self-incrimination.
In: “Cogito”, Multidisciplinary Research Journal. Vol. XV, no. 3/September,
2023, Bucharest, 2023, pp. 72-96. ISSN 2068-6706 (Baza de date SCOPUS)
https://cloud.mail.ru/attaches/16981353401108414485%3B0%3B1?fold-
er-id=0&x-email=navrucnd1%40mail.ru&cvg=f
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15. We found that it is not enough to respect the right to
freedom and security, which the detained person is only given a
copy of the information regarding his rights and obligations, but
the criminal investigation officer or the prosecutor must neces-
sarily explain it to him, as well as his rights and obligations in a
language that he understands.

16. The criminal investigation body and the prosecutor are
deprived of the right to apply a measure that would immediate-
ly protect the victim or the injured party of domestic violence.
Therefore, the current provision in the Code of Criminal Pro-
cedure does not provide sufficient guarantees, in our view, in
this chapter. Thus, we consider that it is necessary to amend and
supplement the criminal procedural law by granting the criminal
investigation body and the prosecutor the right to issue the pro-
tection order;

17. We find an omission in the procedural-criminal norms,
because the injured party is not expressly indicated in the text of
art. 215/1 (2) of the Code of Criminal Procedure together with
the victim of domestic violence to submit a request directly to
the court (investigating judge) regarding the issuance of the pro-
tection order, the legislative intervention being appropriate in
the provisions of art. 215/1 (2) of the Code of Criminal Proce-
dure, so that the victim of domestic violence is expressly granted
the same rights as the injured party.”

18. Criminal procedural legislation does not establish the
maximum term for the extension of protective measures, which
in our opinion affects the right of the suspect or the accused, be-
cause they, from the start, are placed in an uncertainty regarding

2 OSOIANU, Tudor; OSTAVCIUC, Dinu. Procedura aplicarii masuri-
lor de protectie a victimelor violentei in familie. In: Protectia drepturilor
si libertatilor fundamentale ale omului in procesul asigurarii ordinii si se-
curitatii publice. Conferinta stiintifico-practica internationala. 09.12.2021.
Chisinau, Republica Moldova, 2022, pp. 10-29. ISBN 978-9975-135-53-5.
CZU 34+351.74(082)=135.1=161.1 https://ibn.idsi.md/ro/vizualizare arti-
col/153476
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this subject. For these reasons, we propose to amend and supple-
ment the rules of criminal procedure, so that the maximum term
for the application of protective measures is established. Or, oth-
erwise these restrictions can be extended until the expiration of
the limitation period;

19. Criminal procedural legislation does not regulate the
revocation of protection measures for victims of domestic vio-
lence and sexual crimes. We support the opinion that this aspect
needs to be regulated, because when the protective ordinance
is issued for a certain period, new circumstances may arise that
would allow the revocation, or evidence may be administered
that shows the non-existence of the elements of the crime or
other objective circumstances; The revocation of the protection
measure can be initiated by request and by the victim, the in-
jured party, the accused or his defender; We propose that the
reason for revoking the protection measure is to remove the per-
son from criminal prosecution, the termination of the criminal
prosecution, and the dismissal of the criminal process;

20. We found that the expression “obliges the criminal
investigation body ... to issue a procedural document”, from the
provisions of art. 259/1 paragraph (5) of the Code of Criminal
Procedure can have several meanings. We do not exclude that in
the event that the investigating judge will oblige the undertaking
of a procedural act, the criminal prosecution body will execute
the requirements of the court, performing only the mentioned
act. We believe that the investigating judge must decide not
only on the execution of an act, but on criminal prosecution as a
whole, establishing a concrete term for its completion.

21. We have not identified an argumentative justification
regarding the normative omission to stipulate the right of the
civil party in the criminal process to notify the investigating
judge in order to apply the seizure when the prosecutor refuses
or hesitates to file the respective action.

21. Article 306 of the Code of Criminal Procedure which
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regulates the content of the conclusion of the investigating judge
regarding the authorization of coercive procedural measures, in-
cluding regarding the seizure of assets, does not expressly indi-
cate the solution of partial admission of the approach examined
according to the procedure provided by art. 305 of the Code
of Criminal Procedure. Also the text of art. 306 of the Code of
Criminal Procedure does not provide for the solution of the in-
admissibility of repeated actions with the same object regarding
the authorization of seizure. Last but not least, we note that the
provisions of art. 306 of the Code of Criminal Procedure, omits
to impose the requirement of assessing the purpose pursued, the
appropriateness of the limitations of the right to property, as
well as the assessment of the proportionality between the coer-
cion measure applied and the objectives pursued.®

22. Our legislature, recently went further in ensuring the
guarantees of access to the criminal investigation materials until
the end of the criminal investigation of the injured parties, their
successors and representatives without making any distinction
between their categories as made by the jurisprudence of the
ECtHR and the CC; in this case, the bans restricting access to the
file materials of the representatives of the defense side remain
disproportionate. This aspect could be the subject of prospective
research.

Following the findings and conclusions presented, we for-
mulate the following Recommendations: of lege ferenda

- The renaming of art. 10 The principle of humanism;

- The text “is victim or witness” in art. 10 paragraph (6) of
the Code of Criminal Procedure should be replaced with the text
“participates in criminal proceedings, regardless of its proce-
dural status”;

% OSOIANU Tudor, OSTAVCIUC Dinu. Procedura de autorizare si con-
testare a punerii bunurilor sub sechestru in procesul penal. In: Stiinta, in-
vatamantul si practica prevenirii criminalitatii: (culegere de rapoarte si co-
municari ale unor conferinte stiintifice). Chisinau: S. n., 2022 (CEP USM).
pp.521-534. ISBN 978-9975-159-51-7 (PDF).
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- The exclusion of the text “and intimate” from art. 15 of
the Code of Criminal Procedure, with the inclusion of the pros-
ecutor;

-The exposition in the next edition of the provisions of
art. 20 paragraph (1) of the Code of Criminal Procedure — “The
conduct of the criminal process must be carried out within a
reasonable period of time”;

- The replacement of the text from art. 22 paragraph 3 of
the Code of Criminal Procedure — “except for the cases when
these ordinances were canceled”, with the text — “except for
cases when new or recently discovered facts or a fundamental
flaw in the previous procedure affected the respective decision”;

-Replacement of point 10) paragraph (1) of art. 69 of the
Code of Criminal Procedure with point 11) from the same article
and paragraph, insignificantly adapting the text — “as well as in
other cases where the interests of justice require the participa-
tion of the defender in the criminal process”;

- Exclusion from the provisions of art. 71 paragraph (4) of
the Code of Criminal Procedure of the text “the prosecutor, by
reasoned ordinance, or’;

- The exclusion of paragraph (2) from art. 90 of the Code
of Criminal Procedure;

- Exclusion from the provisions of art. 104 paragraph (1)
of the Code of Criminal Procedure of the word “only”;

- The exclusion of the word “mature” from the provisions
of art. 166 paragraph (4) of the Code of Criminal Procedure;

- The replacement of art. 308 paragraph (12) to which the
provisions of art. 166 paragraph (7) of the Code of Criminal Pro-
cedure make reference with art. 308 paragraph (10);

-Completion of art. 167 paragraph (1) of the Code of
Criminal Procedure, so that after the text “at the same time, he
is given written information about the rights provided for in art.
64, should be inserted the text “and these rights are explained
to him in a language he understands”;
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- Completing the provisions of art. 174 paragraph (2) of
the Code of Criminal Procedure with the text — “and the same
act for which he was previously detained”;

- Completion of art. 215/1 paragraph (2) of the Code of
Criminal Procedure, so that the injured party is also included
alongside the victim of domestic violence with the right to initi-
ate the procedure for the application of protective measures to be
expressly granted the same rights enjoyed by the injured party;

- Completion of art. 62 of the Code of Criminal Procedure
and art. 304 paragraph (1) of the Code of Criminal Procedure
with provisions regarding the civil party’s right to submit a re-
quest regarding the insurance of the civil action;

- The establishment in art. 215/1 paragraph (4) of the Code
of Criminal Procedure of a deadline for the application of pro-
tective measures for victims of domestic violence and sexual
crimes of 24 months cumulatively;

- Completion of art. 215/1 of the Code of Criminal Proce-
dure with paragraph (7) “The revocation of the protection meas-
ure can be initiated by request and by the victim, the injured
party, the accused or the defender if the grounds and reasons that
were the basis of the application have disappeared. As grounds
for revocation of the protection ordinance of the victim, of the
injured party, the protection measure should be the removal of
the person from criminal prosecution, the termination of the
criminal prosecution, and the classification of the criminal pro-
cess;

- Exposition of the provisions of art. 259/1 paragraph (5)
of the Code of Criminal Procedure thesis I in the following
wording - (5) “The investigating judge decides on the request
regarding the acceleration of the criminal investigation through
a reasoned conclusion, by which he either obliges the criminal
investigation body to adopt one of the solutions provided in art.
191 of the Code of Criminal Procedure, establishing a certain
term for speeding up the procedure, or rejecting the request;
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- Completion of the text of art. 306 of the Code of Crimi-
nal Procedure with provisions regarding “the solution of partial
admission of the application as well as the solution of inadmis-
sibility of repeated applications submitted under the conditions
of art. 305 of the Code of Criminal Procedure, which were pre-
viously rejected in the same case and regarding the same person.

Priority directions of perspective:

1. The right of the accused and his defense attorney to
the materials of the criminal case until the end of the criminal
investigation;

2. Guarantees of the right of ownership in the context of
parallel financial investigations;

3. The guarantee of human rights within the framework
of the judicial control of the criminal prosecution in the second
degree of jurisdiction.
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ADNOTARE
OSTAVCIUC Dinu. ,,Asigurarea drepturilor omului in cadrul etapelor prejudicia-
re: normativul procesual penal national, practici europene si internationale”. Teza
de doctor habilitat in drept. Scoala Doctorala ,,Stiinte penale si Drept public” a Aca-
demiei ,,Stefan cel Mare”
a MALI al Republicii Moldova. Chisiniu. 2023

Structura tezei: text de baza 412 pagini, adnotare in limbile romana, engleza si
franceza, lista abrevierilor, introducere, opt capitole divizate in paragrafe, concluzii gene-
rale si recomandari, bibliografia din 657 surse.

Cuvinte-cheie: drepturi si libertati fundamentale; proces penal; urmarirea penald; drep-
tul la libertate si sigurantd; dreptul de a nu fi supus torturii; obligatiile negative si pozitive in
materia drepturilor fundamentale; dreptul la un proces echitabil; dreptul de proprietate etc.

Domeniul cercetarii: Drept procesual penal.

Scopul si obiectivele lucririi. Scopul tezei este cercetarea complexa a garantiilor
internationale si nationale in domeniul asigurarii drepturilor omului in cadrul etapelor pre-
JudlClare ale procesulul penal in vederea evaludrii necesitatilor de perfchonare a legislatiei
si de promovare a bunelor practici. In vederea realizirii scopului, atat in aspect teoretic cét
si 1n aspect practic, au fost trasate urmatoarele obiective: identificarea cauzelor condamnarii
Republicii Moldova la CtEDO pentru nerespectarea drepturilor si libertatilor participantilor
in proces, pana la transmiterea dosarului penal in instantd; evaluarea oportunitatii de a schim-
ba practicile vicioase de interpretare si de aplicare arbitrara a normelor de procedura penala
contrar standardelor internationale in materia respectdrii drepturilor si libertatilor fundamen-
tale; constatarea circumstantelor care determina aplicarea eronatd, arbitrara sau diferitd de
catre institutiile statului a normelor procesual-penale ce garanteaza sau limiteaza drepturile si
libertatile omului la etapa prejudiciard a procesului; fundamentarea unui mecanism consec-
vent 1n vederea asigurdrii proportionalittii dintre limitarea drepturilor si libertatilor omului
si scopul legitim urmarit in cadrul urmaririi penale; evaluarea oportunitatii de a interveni cu
propuneri de /lege ferenda in vederea armonizarii si eficientizarii activitétii organelor de apli-
care a legii, cu referire la etapele prejudiciare ale procesului penal etc.

Noutatea si originalitatea stiintifici: Noutatea stiintifica a prezentei cercetarii con-
std in identificarea omisiunilor, incoerentelor si coliziunilor de ordin legislativ care aduc atin-
geri drepturilor persoanei in cadrul etapelor prejudiciare, care vor fi analizate in baza practicii
judiciare a instantelor judecatoresti, Curtii de Apel, Curtii Supreme de Justitie precum si hota-
rarilor si deciziilor Curtii Constitutionale a Republicii Moldova. Totodata, noutatea stiintifica
a studiului realizat consta in elaborarea stiintifica-argumentatd a unui set de recomandari sub
forma de /ege ferenda in vederea consolidarii regimului de protectie a drepturilor omului in
cadrul etapelor prejudiciare ale procesului penal. Originalitatea cercetérilor se materializea-
za prin analiza practicii CtEDO versus Moldova, pentru a evidentia cauzele si conditiile care
favorizeaza fenomenul incalcarii drepturilor omului in etapele prejudiciare a procesului pe-
nal. Studiul a identificat si evaluat oportunitati de a schimba practicile vicioase de interpretare
si de aplicare arbitrara a normelor de procedura penala.

Semnificatia teoreticd a tezei: rezida Intr-un studiu complex a celor mai impor-
tante probleme de ordin normativ, doctrinar si practic ale asigurarii drepturilor omului la
etapele prejudiciare ale procesului penal.

Valoarea aplicativa a tezei: Rezultatele cercetarii si concluziile autorului vor fi
promovate si diseminate prin diverse metode, care vor fi folosite si aplicate atat in activitatea
de cercetare, precum si in activitatea practica a organelor judiciare. Rezultatele cercetarilor
obtinute au fost publicate in diverse reviste stiintifice, precum si in cadrul conferintelor, in-
clusiv organizate de catre autor. Cercetarea va contribui la instruirea studentilor facultatilor
de Drept, iar rezultatele ei pot fi integrate unor noi cercetari descrise in programe europene
din domeniul drepturilor omului implementate in strategiile de dezvoltare ale statelor mem-
bre ale UE sau cele ce tind spre integrarea europeand.
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ANNOTATION
OSTAVCIUC Dinu. “Providing of human rights within the framework of
prejudicial stages: national criminal procedural regulation, European and interna-
tional practices”. PhD thesis in law. Doctoral School of Criminal Sciences and Public
Law of the Academy “Stefan cel Mare” of the MIA of the Republic of Moldova.
Chisinau. 2023

Thesis structure: 412 pages of basic text, annotation in Romanian, English and
French, list of abbreviations, introduction, eight chapters divided into paragraphs, general
conclusions and recommendations, bibliography of 657 sources.

Keywords: fundamental rights and freedoms; penal trial; criminal investigation; the
right to freedom and security; the right not to be subjected to torture; negative and positive
obligations in the matter of fundamental rights; the right to a fair trial; property rights, etc.

The field of research: Criminal Procedural Law.

The purpose and objectives of the paper. The aim of the thesis is the complex
research of the international and national guarantees in the field of ensuring human rights in
the prejudicial stages of the criminal process in order to assess the needs for improving the
legislation and promoting good practices. In order to achieve the goal, both theoretically and
practically, the following objectives were drawn: identifying the causes of the conviction of
the Republic of Moldova at the ECtHR for non-respect of the rights and freedoms of the par-
ticipants in the trial, until the criminal file is submitted to the court; evaluating the opportunity
to change the vicious practices of interpretation and arbitrary application of criminal proce-
dure rules contrary to international standards in respect of fundamental rights and freedoms;
ascertaining the circumstances that determine the erroneous, arbitrary or different application
by the state institutions of the criminal procedural rules that guarantee or limit human rights
and freedoms at the prejudicial stage of the process; the foundation of a consistent mechanism
in order to ensure the proportionality between the limitation of human rights and freedoms
and the legitimate aim pursued within the criminal prosecution; evaluating the opportunity
to intervene with lege ferenda proposals in order to harmonize and streamline the activity of
law enforcement bodies, with reference to the prejudicial stages of the criminal process, etc.

Scientific novelty and originality: The scientific novelty of this research consists in the
identification of legislative omissions, inconsistencies and collisions that lead to violations of the
rights of the person in the prejudicial stages, which will be analyzed based on the judicial prac-
tice of the courts, the Court of Appeal, the Supreme Court of Justice as well as the decisions
and judgements of the Constitutional Court of the Republic of Moldova. At the same time, the
scientific novelty of the conducted study consists in the scientifically-argued elaboration of a set of
recommendations in the form of lege ferenda in order to strengthen the regime for the protection of
human rights in the prejudicial stages of the criminal process. The originality of the research is ma-
terialized through the analysis of ECtHR practice against Moldova, in order to highlight the causes
and conditions that favor the phenomenon of human rights violations in the prejudicial stages of
the criminal process. The study identified and assessed opportunities to change the vicious practic-
es of interpretation and arbitrary application of criminal procedure rules.

Theoretical significance of the thesis: resides in a complex study of the most impor-
tant normative, doctrinal and practical problems of ensuring human rights at the prejudicial
stages of the criminal process.

Applied value of the thesis: The research results and the author’s conclusions will
be promoted and disseminated through various methods, which will be used and applied both
in the research activity, as well as in the practical activity of judicial bodies. The obtained re-
search results were published in various scientific journals, as well as in conferences, includ-
ing those organized by the author. The research will contribute to the training of Law faculty
students, and its results can be integrated into new research described in European programs
in the field of human rights implemented in the development strategies of EU member states
or those that tend towards European integration.
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AHHOTAIUA
K auccepraunu Iuny OCTABUYKA nHa Temy. «O0ecneyenne npaB yejoBeKa Ha
JI0CYyAeOHBIX CTATUSAX: HAIMOHATBHOE YTOJI0OBHO-TIPOIECCYaTbHOE 3aKOHOIATeIbCTBO, €BPO-
neficKkue M MeKAYHAPO/IHbIE NPAKTHKW» NMPEICTABJICHHYIO HA COMCKAHHE YYEeHOI cTeneHn
JOKTOPa HAYK IO ceNHATBLHOCTH 554.03 «YTro/I0BHO-IpOIecyaTbHOE TPaBoy». JloKTopCcKast
IKO0JIa YTOJIOBHBIX HayK U my0au4Horo npaBa Axanemuu «lltedgan yen Mape» MB/I Pe-
cnyoankn Moanosa. Kummnoy. 2023 rox

CTpyKTypa auccepTalMH: OCHOBHOW TeKCT 412 cTpaHuIl, aHHOTALMK HA PYMBIHCKOM, aH-
[JIMHCKOM M PyCCKOM SI3bIKaX, CIIMCOK COKPAILIEHUH, BBE/ICHUE, BOCEMb I71aB, Pa3/IeJICHHBIX Ha Iaparpa-
(b1, 00IIIHE BBIBOIBI M PEKOMEH/IALMH, OHOIrorpadus u3 657 HCTOYHUKOB.

KiroueBble c10Ba: OCHOBHbBIE IIpaBa U CBOOOJBI; YIOJOBHBIN MPOLECC; YTOJIOBHOE IIpe-
CJI/I0BAHHUE; MTPABO Ha CBOOOJY M O€30MaCHOCTB; IPABO HE MOJBEPraThCs MbITKAM; HETaTHBHbBIC U
IO3UTHBHBIC 0053aTEIbCTBA B OTHOIICHHU OCHOBHBIX IIPaB; IIPaBO Ha CIPABEIIMBBIA yroOJIOBHBIH
MIPOLIECC; IPaBO COOCTBEHHOCTH U JIP.

O0s1acTh HAYYHOI 1eITeJTbHOCTH: YTOJIOBHO-IIPOLECCYaNIbHOE IIPaBo.

Lesb u 3a1aun ucaenoBanust. Llenbio paboThl SBIAETCS KOMILUIEKCHOE UCCIIEIOBAHUE MEXK/TY-
HAPOJIHBIX U HALMOHAJILHBIX FApaHTU B 00JIacTH 00ECIeueHH s IIpaB YesloBeKa Ha JOCYJeOHBIX CTanusX
YTOJIOBHOTO IPOLIECCA JUTsE OLIEHKH HEOOXOIMMOCTH COBEPILICHCTBOBAHMSI 3aKOHO/IATEIILCTBA U BHEIPEHHS
EePEIOBbIX MPAKTHK. [l JOCTHIKEHUS LIENIM KaK B TEOPETUUECKOM, TaK U B IPAKTUUECKOM ILIaHAX ObUIH
MOCTABJICHBI CITEYFOIIIME 3a/1a4H: BhIBJICHUE MIPHYUH oCcy:kaeHus Pecriyoniku Momosa B ECITY 3a He-
coOozieHne npaB U cBOOO]| YUaCTHHKOB IPOLIECCA 10 Mepefadd YTroJOBHOIO JEJO B Cy/I; OLEHKA BO3-
MOYKHOCTEH YCTPAHEHHsI TOPOUHBIX MPAKTHK TOJIKOBAHMS M IIPOU3BOJILHOIO MIPUMEHEHHS YTOJIOBHO-TIPO-
LIECCyaIbHBIX HOPM C HapyIIIEHHEM MEK/IyHApOIHbIX CTAHIAPTOB B chepe COOI0ICHHSI OCHOBHBIX IPaB U
CBOOO/T; BBISIBIICHHE OOCTOSITENBCTB, OMPEIEISFOLIMX OLIMO0YHOE, IPOU3BOIBHOE MM HHOE MPHMEHEHHE
TOCYIaPCTBEHHBIMHU YUPEHKACHUSAMH yTOJIOBHO-IIPOLIECCYAIBHBIX HOPM, TAPAHTHPYIOLIMX WX OTPAaHUYU-
BAIOIIMX IIpaBa U CBOOO/IBI YENIOBEKa, Ha OCYACOHOMN CTa/IiH MpoLiecca; pa3paboTKa MOCIe0BATEILHOTO
MexaHn3Ma o0ecrieueHus: COpa3sMEpPHOCTH MEXK/Ty OIPAHHYEHUSMH IPaB ¥ CBOOO]I YeNIOBeKa U 3aKOHHON
LIEJIBIO YTOJIOBHOT'O MPECIICIOBAHNS; OLIGHKA BO3MOYKHOCTEH H3MEHEHHsI 3aKOHO/IATENbCTBA C 1IN0 rap-
MOHM3ALMU 1 COBEPILIETCBOBAHMS IESTEIILHOCTH PABOOXPAHUTENBHBIX OPTaHOB HA 0CYIEOHBIX CTAIMAX
YTOJIOBHOTO MPOLIECCa U T. 1.

Hay4nasi HOBH3HA H OPHTHHAIBHOCTL: Hay4Hast HOBU3HA JAHHOTO HCCIIEOBAHUSI COCTOUT
B BBISIBJICHUH 3aKOHOJIATENIBHBIX YIYIIEHHH, HECOOTBETCTBUI U KOJUIM3UH, IPUBOJLILINX K HapyIle-
HUSIM TIPaB 4eJIOBEeKa Ha JIOCYJIEOHBIX CTaIHAX, KOTOpbIE IIPOAHAIM3UPOBAHBI HA OCHOBE Cy/eOHOMN
MPAKTHUKH, PAKTUKH ATICIUIAIMOHHOTO CY/a, MPAaKTUKU Beiciiei cyneOHoM nanarel, a TakKe peliie-
Huit 1 nocranoiennit Koncrurynuonnoro Cyna Pecry6mikn Monosa. Taroke, Hay4uHast HOBU3HA
MPOBEJICHHOTO MCCIIEIOBAHMS 3aKIIIOYAeTCsS U B HAYYHO-OOOCHOBAHHON pa3pabOTKe KOMILIEKCa pe-
KOMEH/IaLlH 110 U3MEHEHUIO 3aKOHOJATEeNbCTBA B LEJIAX YCUIICHHs 3alllMThI IIPaB YeIOBEKa Ha J10-
CyIeOHBIX CTAJIMSX YTOJIOBHOTO Tpouecca. OpUrHHAIBHOCTh UCCIIEIOBAHMS TIPOSIBILSIETCS B aHAIIM3E
npaktikd ECITY npotiB MOJIIOBBI € LEJbIO BBISIBJICHHUSI IIPUYHH U YCIIOBHM, OJaronpusiTCTBYOIINX
(eHOMEeHy HapyIlIeHHs MPaB YeloBeKa Ha JOCYAeOHBIX CTAIUAX YroJOBHOIO mpomecca. Mcenenosa-
HHE BBIIBIJIO U OLICHHIIO BO3MOXKHOCTH M3MEHCHHS IOPOYHBIX IIPAKTHK POU3BOILHOTO TOJIKOBAHHS
U IPUMEHEHHS! YTOJIOBHO-IIPOLIECCYaTbHBIX HOPM.

Teoperuyeckasi 3HAUMMOCTDb JHCCEPTALUH 3aKJII0YAETCS B KOMIUIEKCHOM HCCIIEI0BAHHU
Ba)KHEHIIIMX HOPMATHUBHBIX, IOKTPHHAIBHBIX U MPAKTUYECKUX BOINPOCOB 0OECIICYeHH s IIPaB 4eo-
BeKa Ha JI0CYIeOHBIX CTaUsAX YTOJIOBHOIO MPOLECCa.

Ipuxiaanoe 3HayeHne Juccepranum: Pe3ynbTaTbl UCCIEIOBAHUS M BBIBOJbI aBTOpa OyayT
IPOTIAraHMPOBATLCA U PACIIPOCTPAHATHCS PA3IMYHBIMU METOJAaMH, KOTOpble OymyT HMCIOIb30BaTHCS
U TIPUMEHSITBCS KaK B UCCIIEOBATEILCKON ASATEIbHOCTH, TaK M B PAKTUUECKOH JESTENbHOCTH Cyae0-
HBIX OpraHoB. [ToydeHHbIe pe3yibTaThl HCCIEAOBaHNN OBUTH OIYOJIMKOBAHHBI B PA3IHYHBIX HAYYHBIX
JKypHaJIax, a Taoke Ha KOH(QEPEHIMSIX, B TOM YKCIIe OpraHU30BaHHBIX aBTopoM. Vccnenosanue Oyzner
C110coOCTBOBATH O0YUYEHHIO CTY/IEHTOB IOPUINUYECKHX (DaKyJIbTETOB, @ €I0 Pe3y/IbTaThl MOI'YT ObITh HHTE-
IPUPOBAHBI B HOBBIE UCCIIC/IOBAHNS, ONMCAHHBIC B €BPONEHCKHX MPOrpaMMax B 00JIACTH 1PaB YeloBeKa,
BHCPCHHBIX B CTPATETHH Pa3BUTHS CTPaH-wIeHOB EC MM TeX, KOTOPBIE CTPEMSTCS K eBPOICHCKON HH-
TerparyH.
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