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CONCEPTUAL RESEARCH MILESTONES

The Topic Timeliness and Importance. The work of teaching staff has always been
recognized as one of the noble activities in society, the professorial schools of antiquity causing the
emergence of different philosophical currents, without having certain detailed regulations of their
activity, but also with a low degree of accessibility for ordinary members of society.

Realizing the right to education is a desire of modern society and a right of all members of
society, and, up to a certain educational level — even an obligation.

The State's focus on education is also proclaimed its task, being stated the domain related
state-of-the-art and set-up projections for its improvement.

At the same time, the realization of the right to education, from early education to lifelong
learning, is unattainable without the enormous work and dedication of teachers. The work
performed by the teaching staff, in most cases, takes the form of an employment relationship, with
all essential characteristics that accompany an employment relationship — work performance,
subordination and work discipline, organization and provision of working conditions and payment
for the work performed.

On another note, nowadays, the diversity of legal labour relationships in the society and
their dynamics, the come out of new professions and disappearance of others, requires the law
makers to enact the best possible combined regulation of each relationship, by identifying common
features for each relationship, setting-up common regulations for the conduct of all employers and
employees, highlighting the peculiarities of each social relationship separately, and, to regulate
them, adopt some special rules, which would take into account the specifics of the conditions in
which each work is carried out. The legislator must have special skills to appreciate each social
relationship and determine both the additional rules needed for a specific domain, as well as to
exclude the application of general rules for some of a varied range of social labour relations.

The legal relationship of teachers is an employment relationship, widespread in society,
classic by its subject elements, and also atypical by some elements of the content, intended to
ensure the realization of the right to education in society, but also, having the main purpose to
ensure the realization of the right to work for certain categories of employees, the provision of real
legal protection for teaching staff in order to realize their legitimate rights and interests, as well as
an effective mechanism against the risk of their violation or the recovery of the damage caused.

In the national specialized literature, there are few and fragmented analyses of the legal
regulation of the employment relationship of teaching staff, authors focused only on certain aspects
of this topic, those being scattered through reproducing by some authors in specialized textbooks,

under different institutions of the special part of the labour law branch.



For instance, the below authors addressed the subject of the legal regulation of the
employment relationship of teaching staff, both in the national and from abroad specialized
literature: Romandas, N., Boisteanu, Ed., Sadovei, N., Negru, T., Scortescu, C., Donos, Ev., Capsa,
T., Sosna, B., Chisari-Rurak, A., Ghimpu, S., Ticlea, A., Dmitrieva., ., Zavgorodnii, A., Scatulla,
V., Butcova, A., Gorojanchina, M., Aseeva, A., lvascovscaia, A., Mihailova, N., Gogolev, A.,
Sennicov, N., Vasilenco, O.

At the moment, we have codification acts — the Labor Code of the Republic of Moldova and
the Education Code of the Republic of Moldova — which regulate the work of teaching staff,
determining the conceptual framework of the domain, but as these normative acts were elaborated
more than ten years apart and being insufficiently coordinated between them, cause confusion and
eventual divergences that may appear between the subjects, with their subsequent evolving to
various litigations, making it necessary to carry out an in-depth study on the theoretical and
practical issues of the employment relationship of teaching staff.

The Goal of the Thesis is to perform a complex study of the legal framework which
regulates the employment relationship of teaching staff and the theoretical-practical substantiation
of the legal status of teaching staff. The Goal of the Thesis outlined the following research
objectives: (1) analyse the scientific reasoning in determining the branch affiliation within the legal
system of the employment relationship of teaching staff; (2) analyse the efficiency of the regulation
of the employment relationship of teaching staff through combining general and special norms; (3)
determine the legal nature of the employment relationship of teaching staff and the specifics of
these relationships within the system of legal relationships in the branch of labour law; (4) perform
a complex study of all the stages of the employment relationship of teaching staff, from its set-up to
its termination; (5) identify the gaps and deficiencies in the current regulation of the employment
relationship of teaching staff; (6) elaborate proposals and recommendations to amend and
complement the legal norms in order to improve and make more efficient the regulation of the
employment relationship of teaching staff.

The Research Hypotheses covers some aspects that cannot be observed and shaped from the
simple reading of the provisions that regulate the legal regulation of the employment relationship of
teaching staff but can be outlined based on comparative analyses and under the critical aspect of the
existent legal framework as well as within the context of law development and extension, with
forming of new law branches based on the development of social relationships and peculiarities
acquired by the regulations of these relationships, including in the context of the set-up of an
eventual new law branch — the branch of educational law. As certain categories of employment
relationships are also examined through the lens of other branches of law, such as for example

employment relationships of civil servants, also called service relationships, which are also assigned



to the category of administrative law, the question arises whether the legal relationship of teaching
staff could be attributed to eventual educational law, or should it remain belonging to labour law —
the opinion from which I start in this research. On as separate vein, in the conditions when we come
to the conclusion that the legal employment relationship of the teaching staff is a labour
relationship, through the prism of the multitude and diversity of the legal employment relationships,
but also of the varieties of the legal employment relationship of the teaching staff, which, by its
content and the possibilities of establishing this content, differs from the type of ownership of the
educational institution, up to the educational level, the question arises of assigning this relationship
to the category of a typical legal employment relationship, or is it an atypical legal employment
relationship, personally advancing the assumption that this is a typical relationship, but also one that
contains elements characteristic to an atypical legal employment relationship, without, however,
that these elements prevail over it or to be decisive for its transfer to the atypical category. The
interpretations of the legal framework and the proposed solutions are based on confirmatory
arguments and suppose the construction of a hypothesis based on the existing doctrine, with the
application of the methodology of investigation and scientific research, which allows, as result of
the research carried out, the confirmation of the hypothesis. The research hypothesis is anticipatory
and pro-active targeted to real-life problems encountered in practice, which allowed us to direct the
research carried out in this scientific paper towards solving important scientific and practical
problems and clearly establishing the research objective and anticipating the correct answers and
concrete solutions based on possessed knowledge.

Synthesis of the Research Methodology and the Justification of Chosen Research Methods. The
methodology of this scientific research is based on the dialectical-materialist method, from which other
derive particular methods, applied in this PhD thesis: historical, logical-legal, logical-formal, comparative,
grammatical, as well as observation, description, deduction, etc.

This research is also based on national and international normative acts — Directives of the
European Union, Conventions of the International Labor Organization, focusing on the norms of the
Constitution of the Republic of Moldova, the Labor Code of the Republic of Moldova, the Education
Code of the Republic of Moldova, the doctrine of national and international labour law, and taking into
account the Decisions of the Constitutional Court of the Republic of Moldova and those of the Plenum of
the Supreme Court of Justice of the Republic of Moldova, and the domain-related case law.

The Thesis Structure: from the point of view of its structure, the thesis includes: Annotations (in
three languages), List of Abbreviations, Introduction, 4 chapters, General Conclusions and
Recommendations, Bibliography comprising 258 sources, 19 addendums, 170 of main text (ante
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Scientific Novelty and Originality of this PhD thesis is justified by scant research of the
targeted topic in the national labour law doctrine and the originality of the research is deduced not
only from the analysis carried out of the legal employment relationship of the teaching staff, but also
from the determination of its place within the legal system as well within the branch of labour law, in
particular.

The Important Scientific Problem Which Was Solved Through the Realized Research
consists in the conceptualization of the institution of the employment relationship of teaching staff,
determining its specifics, which contributes to the efficiency of the approach of the analysed
relationship.

The Theoretical Significance of the Doctoral Thesis — for the first time in the national labour
law doctrine, was carried out complex research on the regulation of the employment relationship of
teaching staff, with deep implications on the essence, content and conditions of appearance,
development and termination of this relationship and the importance of its regulation by special rules.
The theoretical importance of this PhD thesis is also justified by the fact that the approaches contained
in this paper may serve future scientific debates on the institution of the employment relationship of
teaching staff, as well to other employment relationships involving regulatory peculiarities.

The Applied Value. The proposals and recommendations developed as result of the complex
analysis of the employment relationship of teaching staff can be used to improve the domain related
labour legislation as well for further analysis of the legal nature of different types of employment
relationships and for the correct application in practice of the normative regulations.

The results of this research can be directed towards improvement of the regulatory framework
of teaching work, the judgment of civil cases submitted due to incorrect application or the divergences
in the interpretation of the rules that regulate the employment relationship of this category of
employees. The doctrinal approaches from this doctoral thesis as well the juridical and practical
aspects thereof can be used as didactic material when teaching the Labor Law course.

The Scientific Outputs Obtained Following the Realized Scientific Research consisted in:
determine the place and importance of the employment relationship of teaching staff in the legal
system, its branch affiliation, and the place of this relationship in the system of labour law branch,
determine the essence, content and particularities of the analysed legal relationship, establish the
concrete conditions for its appearance, development and termination, outline regulatory gaps and
shortages, and identify complex proposals to improve the regulatory framework.

Implementation and Approval of the Research Outputs. The presented PhD thesis was developed
within the Department of Private Law of the State University of Moldova. The scientific results were
used in the educational process of the Faculty of Law of the State University of Moldova, as well as in

the practical activity in the courts.



THESIS CONTENT

Chapter 1 Analysis of Scientific Researches on the Legal Regulation of the Employment
Relationship of Teaching Staff, presents a synthesis of the studies that were carried out prior to this
thesis paper, envisaging the legal status of the teaching staff and approaches that emphasized the
specifics of establishing the rules of conduct of the parties within each separate employment
relationship, by combining regulations generally applicable to all employment relationships and
special regulations applicable only to some employment relationships, taking into account their
specificity, with a strong emphasis on the rules of conduct within the employment relationship of
teaching staff. Thus, with reference to the legal status of teaching staff, we specify a particular
complexity of it, namely, the relationships in which teaching staff participate assume the realization
of rights and the observance of obligations related to the labour law branch, but also of educational
law — the first one dictating rights and general work obligations, the second — invoking the
professional norms of teaching staff. Additionally, depending on the social domain and the branch
of the economy for which the teaching staff teaches future specialists, the teaching staff will also be
assigned the norms of the corresponding branch, the deontological provisions of which,
indisputably, are to be respected and promoted by the respective teaching staff.

In para. 1.1 Scientific Approaches in the Domestic and Foreign Doctrine of the Unity and
Differentiation of the Legal Regulation of the Employment Relationship of Teaching Staff, we state
that, although the establishment of the rules of conduct of the parties within the framework of social
relations regulated by labour law, due to the multitude and diversity of these social relations, based
on the merging of the unity and differentiation of the legal regulation, this area deserves special
scientific attention, and that at the national level there are no research focused on the study and
definition of the concept of unity and differentiating in labour relations. Also, until now, no doctoral
theses have been developed on the unity and differentiation in the regulation of legal labour
relationships. The respective concept was approached tangentially in some labour law textbooks,
some authors analysing it as part of the institution of the labour law method, others — part of the
principles of labour law, and a third group - approaching it in the context of the analysis of the
sources of labour law. For example, in the paper Labor Law elaborated in 1997 by the author
Romandas, N., the concept of the unity and differentiation of labour relations is addressed as a
principle of labour law, namely, with its registration in the category of principles that determine the
stability of conditions of work, being analysed through the prism of its correlation with the principle
of the prohibition of discrimination in labour relations [17, p. 22-23].

As a specific feature of the method of regulating the branch of labour law, the authors
Romandas, N. and Boisteanu, Ed. [19, p. 18], specify that the unity and differentiation of labour law

is reflected in the constitutional principles, in the basic rights and obligations of the employee and
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the employer, and in the general provisions of the Labour Code, and the differentiation is made on
the basis of several factors, such as: the harmfulness of the working conditions, the physiological
peculiarities of the female body, the specificity of some relationships of work, the psycho-
physiological particularities of the human body and the character of underage persons, the
particularities of work in a certain branch of the national economy.

The unity and differentiation/distinction in the legal regulation of labour is identified as a
specific means of labour regulation within the labour law method also by the authors Capsa, T.,
Sosnha, B., and Zaharia, S., who reiterate the doctrinal opinion according to which, the constitutional
principles, as well as the basic rights and obligations of employers and employees, reflected in the
normative acts regarding work, with applicability throughout the territory of the republic and
towards all employees, reflect the unity of labour law, which is found in all labour law institutions
[39, p. 12].

The author Donos, Ev. claims that, in principle, labour legislation is uniform for all
categories of employees, however, for certain categories of employees, there are normative acts that
strictly regulate certain rights, while for other categories of employees, these rights will be
negotiable [7, p. 12].

An important role in reaching the unitary nature of labour legislation is played by its
codification, a fact also mentioned by the authors Avornic, Gh., Cojocaru, V., and Moraru, lu, who
also state that the transformations in economic and social life that took place after the proclamation
of the Republic of Moldova as an independent State, as well as the transition to the market
economy, created new problems for the institutions that coordinate, organize and regulate the
employment health and safety activity, such as: the rapid growth of the number of companies, the
emergence of the private sector, the increase in unemployment, the intensification of the
phenomenon of avoiding the laws, the inconsistency between the labour relations regulated by
acting work protection legislation and those actually existing in society and lately the increase of
the role of social partners (employers, unions) [1, p. 22-23].

At their turn, authors Negru, T. and Scortescu, C., take the view that the unity and
differentiation of labour relations is the basis of a classification of the sources of labour law,
according to which the sources of labour law can be divided into: 1) general sources, which cover
all employees, and 2) special sources, which cover certain categories of employees (women,
underage persons, budget domain employees, public servants, employees holding two positions,
temporary and seasonal workers, education workers, transport workers, etc.) [15, p. 28].

As to the above references, we believe that the unity and differentiation in the regulation of
labour relations, including the employment relationship of the teaching staff, most of the part, is an
element of the regulatory method, however, based on the importance for labour relations, we



believe that it would be the case to promote it to the level of a basic principle governing the branch
of labour law and to include it on the list of principles listed at Art. 5 of the Labour Code of the
Republic of Moldova. More than that, the legislator raised to the level of principle another
component of the method of regulating labour relations, which, in our opinion, is comparable in
terms of its role and importance for the branch - the one stated at letter j) of Art. 5 of the Labor
Code of the Republic of Moldova — combining State regulation and contractual regulation of labour
relations and other relations directly related to them.

In particular, the criterion of the unity and differentiation of the regulation of the work of
scientific and scientific-didactic staff is analysed by Dmitrieva., I., who states that the exercise of
scientific-didactic and scientific work by the personnel of the higher educational institutions, the
particularities and the specifics of scientific-didactic work, which is the basis of the legal
characteristics of this work, determine the need to differentiate the labour legislation for the
respective categories of employees, and, in this way, in the domain of regulating the work of
didactic and scientific-didactic personnel, there are a large number of special legal norms, which
establish a special procedure for the appearance of legal labour relations based on the competition
and the termination of these relations [35, p. 16].

In para. 1.2. Synthesis of Doctrinal Research Regarding the Legal Status of the Teaching
Staff, likewise in the previous one, we observe the lack of fundamental research in the domestic
doctrine that would directly focus on analyse of the employment relationship of the teaching staff
and its status, and either the existing works, with few exceptions, are practically scattered and
address some narrow aspects of the problem, or in labour law textbooks there were analysed just
some aspects under different specific topics, such as the particularities of the teaching staff's
working time viewing its shorter duration; issues concerning the special leaves granted to teaching
staff; as well as aspects regarding the special responsibility of the teaching staff via serious
breaches which can be grounds for the application of the harshest disciplinary sanction — the
dismissal.

Thus, Donos, Ev., when analysing the grounds for dismissal, also mentions the special
grounds of a disciplinary nature, which can lead to the dismissal of the teaching staff: serious
repeated violation, during a year, of the Statutes of the educational institution by a teaching staff;
the commission by the employee who performs educational functions of an immoral act
incompatible with the position held; and the application, even once, by a teaching staff, of physical
or mental violence towards students [7, p. 164].

Disciplinary grounds for dismissal of the teaching staff were analysed also by the authors
Negru, T. and Scortescu, C., who identify the circle of people who fall under the scope of these
grounds, highlighting its exhaustive nature, and also specifying that immoral acts incompatible with
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the position held, violate the principles of the general human morals and socially acceptable norms
of behaviour [15, p. 156-157].

Romandas, N., when analysing the breach of commitment of an immoral act incompatible
with the continuation of work by the staff who performs training and education functions (this
ground is set out in the Labor Code of the Moldovan Soviet Socialist from 1973 — note by Josanu,
D.), indicates that the immoral act is the violation of the moral norms of coexistence in society,
incompatible with the further exercise of the functions by the employee, such as: appearing in a
state of drunkenness in public places, attracting underage persons to get drunk, illegal behaviour in
everyday life, etc., and when sanctioning them by dismissal, the period that has passed since the
moment of committing immoral acts, the subsequent conduct of the person and other concrete
circumstances must be taken into account [17, p. 177].

A more detailed analysis of the special grounds of a disciplinary nature for dismissal of the
teaching staff were provided by the authors Boisteanu, Ed. and Romandas, N. We’d like to mention
that we agree with the opinion expressed by them, according to which both the notion of the
"immoral act", as well as the "serious violation of the status of the educational institution", used by
the legislator, have an estimative character, and needs concretization. In the same way, the authors
specify that the application of these grounds is relevant depending on the status of the employee,
not just the employer — the educational institution, exemplifying that for committing immoral acts,
employees who are part of the technical staff of the institution cannot be dismissed as their positions
do not involve the performance of educational work. In this context, the authors also identify the
circle of employees who may fall under the mentioned special rules [3, p. 488-489].

The author Sadovei, N., approaches the institution of the oath with reference to the teaching
staff, specifying that these employees are not part of the more than 20 categories of people who, in
line with acting rules, take an oath, regardless of which subcategory they belong to as well the
education level of the institution they work for, and this fact means that the law does not provide
that obtaining the status of teacher to be liaised to the need to take the oath [21, p. 47-55].

The authors Ghimpu, S. and Ticlea, A. analysing the institution of working and rest time
within the framework of labour relations, emphasize that the work schedule of teaching staff differs
from the usual work schedule, it being drawn up on the basis of didactic norms, taking into account
the complex obligations regarding the activity of teaching lessons in the classroom, giving lectures
or teaching courses, the organization and performance of internships for pupils and students,
scientific research activity, etc. [9, p. 291].

One of the authors from abroad who provided detailed analyses of the employment
relationship of the scientific-didactic and the scientific staff, is Dmitrieva, 1., who elaborates on the

multitude of problematic aspects of the legal status of scientific workers and scientific-didactic
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staff, as well as of on the legal relationships arising in connection with the exercise of work by the
respective categories of employees. We fully support this researcher's position, according to which
the conclusion of the individual employment contract completes the formation of the de facto legal
content, on the basis of which is set-up the employment relationship of the person elected via
contest with the higher education institution [35, p. 19].

Among the most recent studies, which address the complexity of the employment
relationship of teaching staff, is the paper elaborated by Zavgorodnii, A., who focuses on all aspects
of the regulation of the employment relationship of the teaching staff: the appearance of the
employment relationship, including the role of the competition for this stage; modification of the
employment relationship; and its termination. We note this author’s detailed analysis of the
particularity and content of the individual work contract with pedagogical staff — an aspect named
by the author as the effective contract [36, p. 114].

In Chapter 2 Concept and Appearance of the Employment Relationship of Teaching
Staff, we provided a detailed analysis of the legal fact that gives birth to the employment
relationship concluded between the educational institution and the teaching staff as well the legal
nature of this relationship.

In para. 2.1. Conceptual Framework and Legal Nature of the Employment Relationship of
Teaching Staff, we identified the basic regulatory acts that form the domain related normative
system. Obviously we conclude that the general principles governing the legal regulation of labour
relations, including the work of teachers, are included in the Constitution of the Republic of
Moldova — the right to work and the prohibition of forced labour, the right to employment health
and safety, the right to association in trade unions, the right to strike, the right to a salary that would
guarantee a decent standard of living, etc. Next, we reproduced the legal framework containing the
provisions of the Education Code of the Republic of Moldova and the Labor Code of the Republic
of Moldova, noting that the rules that establish the categories of personnel hired in education,
including rules that establish requirements for occupying the positions, but also some rights and
obligations that they have or the ones they are required to observe, are part of the Education Code,
whilst the appearance, development and termination of the relations of teaching staff with the
educational institution are part of the Labour Code, where we delineate general provisions for all
legal relations, applicable also to the work of teaching staff, and special provisions which are
intended specifically to regulate the work of teaching staff. In the context of a comparative analysis
of both codified acts, we emphasize on the lack of their synchronization, and even contradictory
norms. Thus, with reference to the occupation of teaching and scientific positions in higher
education, the Labour Code of the Republic of Moldova directly stipulates that they are to be filled
by competition, based on regulations approved by the Government, while the Education Code of the
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Republic of Moldova says that such framework regulations are to be approved by the Ministry of
Education and Research. In this context, we point up that even if the Labor Code of the Republic of
Moldova stipulates the need to adopt a model paper of higher legal power, the subsequent
legislator, when approving the Education Code of the Republic of Moldova, revised his position,
denying the need for a framework document of governmental power, and decided that one of the
normative acts of the specialized central public administration authorities will ensure the
completion of the regulatory framework. When analysing the above legal framework, we found
that neither the Education Code of the Republic of Moldova, nor the Labour Code of the Republic
of Moldova, provide a legal definition of what we call a teaching staff, nor what we call a didactic
activity, just listing categories of personnel with reference to each education level.

In the context of determining the legal nature of the employment relationship of teaching
staff, including via the legal regulatory framework provisions, we noted the existence of a close
correlation between labour law and educational law, inclusive through the merging of the norms
that regulate the analysed employment relationships, however, we finally concluded that the
relationships between the educational institution and the teaching staff pertain to the labour law
branch. On a separate note, we specify that the Labour Code, being a broader and detailed one,
especially regarding the regulation of certain categories of employment relationships and also
including a section entitled Peculiarities of Regulation of Work of Certain Categories of Employees,
lead ourselves to raise the question regarding the identification of the employment relationship as a
typical relationship and its delimitation of the atypical employment relationships, and, in particular
— to which specific category shall we assign the employment relationship of the teaching staff — to
the typical or to the atypical one? In this context, we mention the study carried out by the
International Labor Organization on non-standard forms of employment, where are listed fixed-term
employment relationships, part-time employment relationships, temporary agency work, disguised
employment and self-employment. Also in the European Union Council Directive 1999/70/CE of
28.06.1999 concerning the framework agreement on fixed-term work concluded by ETUC, UNICE
and CEEP, the fixed-term work is listed as being different from the standard one, with indefinite
duration — the general form of employment relationships. In the domestic doctrine, practically all
authors spot on the delimitation of the employment relationships in typical and atypical relations,
but unfortunately, with few exceptions, the research did not go beyond the framework of labour law
textbooks. The most extensive study on the legal nature of the employment relationship in the local
doctrine was carried out by Sadovei, N., and his stating on the identification features of the typical
employment relationship provides for the possibility to point out the relationships that do not fully
correspond to these features and, respectively, their assignment to the category of atypical labour
relations. [20, p. 71].
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We summarize by arguing that the structure and the origin of the concrete employment
relationship will determine whether it belongs to the category of typical or atypical, and we believe
that typical relationship will be the employment relationship that originates in an individual
employment contract, has as its subjects the employer and the employee, its object covers social
relations that enshrine and define it — the performance of work, work discipline, remuneration for
work, as well as employment health and safety, and as content — the totality of rights and
obligations of the employer and the employee established by Art. 9 and Art. 10 of the Labour Code
of the Republic of Moldova; and in order to state on an atypical employment relationship, we shall
witness essential deviations from the above described structure, such as the name assigned by the
legislator to the subjects/the relationship itself, essential deviations from work discipline or from the
classic way of assigning to the employer all the obligations to create working conditions, or other
significant deviations from the stated content, otherwise, as is the case of the employment
relationship of the teaching staff, we consider that we are in the presence of an employment
relationship of a contractual nature, typical with or without certain atypical elements.

In para. 2.2. The Place of the Contest and the Stages of Appearance of the Employment
Relationship of Teaching Staff, we highlight that the doctrine unanimously states the role of the
contest for the employment of teaching staff in higher education institutions, noting that the contest
represents one of the specific features of the employment relationship of the teaching staff. Thus,
the author Dmitrieva, I., emphasizes that the purpose of the contest is to select the most qualified
people, authors of scientific works, with creative scientific potential, high moral and intellectual
qualities and able to train specialists according to modern requirements [35, p. 54]. At his turn,
Zavgorodnii, A., notes that the basic purpose of the contest is to attract as many people as possible
to participate in the contest, and thus to select the most suitable ones for the scientific-didactic
positions, to conclude individual employment contract [36, p. 48].

Normally, the contest, being by its purpose, a selection, is targeted towards choosing the
best candidate, from the pool of people who agreed with the working conditions of the respective
position, such as: the job duties; workload; working and rest time; remuneration for work, etc., and
from the point of view of the legal nature, the contest is a procedure prior to the conclusion of the
individual employment contract, a stage of the phase of the appearance of the contractual
employment relationship, carried out according priorly set certain rules, in accordance with acting
laws the requirements.

As to the need to organize the contest in accordance with the legislation, we specify that
although the educational institution has the right to approve an internal regulations establishing the
contest rules, this internal act must comply with the framework regulations established by the public
authorities, in our case — Order of the Ministry of Education, Culture and Research no. 126 of
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10.02.2021 on the approval of the Framework Regulations for the Organization, Development of
the Contest and the Hiring to the Teaching and Scientific-Didactic Positions in Higher Education
(hereinafter — Framework Contest Regulations). The performed analysis of the legal provisions led
us to the conclusion that for the majority of teachers, namely for those in the vocational training
education and higher education, the conclusion of the individual employment contract will be
preceded by the organization of a contest and, respectively, the need to participate and win it. The
legality of the organization of the contest procedure is first of all ensured by the framework
provisions set up Art. 56 of the Labor Code of the Republic of Moldova which says that the
conclusion of the individual employment contract can be preceded by specific circumstances, such
as win a contest, be elected to position, etc. The above-stated provision has a general-permissive
character and allows for organizing contest for hiring to any position, however without making it
mandatory, but in some cases, such as the one we analysed above, the additional normative
framework directly provides for the need to organize a hiring contest.

When referring to higher education, we noted the existence of the legal norm which states
on mandatory contest — para. (1) of Art. 297 of the Labour Code of the Republic of Moldova and
para. (1) of Art. 118 of the Education Code of the Republic of Moldova, as well as the existence of
the necessary regulations — the Framework Regulations for the Organization, Development of the
Contest and the Hiring to the Teaching and Scientific-Didactic Positions in Higher Education,
approved by the Order of the Ministry of Education, Culture and Research no. 126 of 10.02.2021,
so that the employment of teaching and scientific-didactic staff in higher education takes place in
accordance with the rules above. The provisions of item 5 of the Framework Regulations for the
Organization, Development of the Contest and the Hiring to the Teaching and Scientific-Didactic
Positions in Higher Education sets up the rule according to which the hiring contest for didactic or
scientific-didactic positions shall be organized only for vacant positions, indicating that the
competence to declare the position vacant stays with the University Senate, at the request of the
head of the respective chair/department provided positive notice of the dean, and with the condition
that the position has become vacant under the law. As to the declaration of the vacancy of the
didactic and scientific-didactic position, we refer e.g. to a provision set up by an internal act — the
Regulations on the Organization, Development of the Contest and the Hiring to the Teaching and
Scientific-Didactic Positions in the Moldova State University (hereinafter — Moldova State
University Contest Regulations), which provides for detailed conditions under which the creation of
a new position shall be considered. Thus, at item 8 of the Moldova State University Contest
Regulations, it is stated that new positions are to be established based on predetermined criteria,
called to ensure the evolution of the University and its didactic and scientific-didactic potential, the
perspective of the development of specialized departments and university departments, and at item
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9 of the Moldova State University Contest Regulations are listed the respective criteria: the
achievement of priority strategic objectives of the Moldova State University regarding the
development of human resources and the stimulation of academic staff performance; dynamics of
professional training programs; the structure of the specialized department, resulting from the trend
of set up of teams focused on didactic and research dimension and ensuring the development
perspective of the subdivision; fitting into the available financial resources; as well as other criteria,
which shall be established by the decision of the Moldova State University Senate.

Faithfully, we cannot deny the role played by the contest in the appearance of the
employment relationships of teaching staff — a role that ensures the employer’s and also the
community interest to select the most competent people to perform this activity of a paramount
importance for the society. At the same time, the existence of the contest as a stage in the
appearance of the employment relationship — which is mandatory for certain categories of teaching
staff — confers certain particularity to this relationship and highlights its specificity.

We also specify that, in order to ensure temporary needs, usually due to the needs of a
specific academic year, or even semester, the educational institution can hire teaching staff for this
period without organizing a hiring contest, but this is exception, even if it does not reflect unique
cases, anyway, in the conditions of arguing the need for personnel only for such a period, just
confirms the general rule of hiring the respective personnel via a contest.

In para. 2.3. Importance of the Individual Employment Contract for the Appearance of the
Employment Relationship of Teaching Staff, we analysed the role of concluding individual
employment contract in the appearance of this relationship, as well as its correlation with the hiring
contest of teaching staff in higher education institutions.

We concluded that the individual employment contract represents the final step in the
appearance of the employment relationship of the teaching staff, but, by virtue of the obligation of
the prior contest procedure, is to be subject to complex analyses, and, respectively, the hiring
contest and the conclusion of the individual employment contract, jointly, form a complex legal
factor that leads to the appearance of the employment relationship of the teaching staff. In this vein,
we point out that according to item 29 of the Framework Contest Regulations, the person who
passed the contest for a certain didactic or scientific-didactic position is employed in that position as
a full-time employee, through an individual employment contract, concluded with the rector of the
higher education institution, as a representative of the employing institution, for a period of 5 years,
and in the case of persons retired, according to acting laws, due to age limit or length of service, or
who were granted the right to pension due to age limit age or length of service, the contract is

concluded for a period of up to 2 years, which, upon expiry, can be extended by the parties.
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Given that, in general, we recognize that the basis for the appearance of the employment
relationship is the legal fact expressed in the bilateral and voluntary action of the parties — the
conclusion of the individual employment contract, we shall mention that, depending on the lack or
existence of certain procedures prior to the conclusion of the contract, we will be in the presence of
a simple or a complex legal component, which will appear as a legal fact that gave rise to the
employment relationship. When for the teaching staff hired via a contest, the complex legal fact
consists of the hiring contest and the individual employment contract, for example, for some of the
young teaching staff, such as the pedagogical workers who completed their studies financed from
the State budget based on State order, we also identify a complex legal fact which is composed of
the act of assignment to work and the individual employment contract. As to the legal nature of the
assignment act, we consider that it has a mixed nature, and belongs to labour law, by its purpose of
generating an employment relationship, but also, partially — to the administrative law, by its content,
issuing authority and issuing procedure, and such issuing procedure of the assignment act being
subject to appeal, likewise the tender procedure is also subject to appeal.

Chapter 3 Development of the Employment Relationship of Teaching Staff, provides a
thorough analysis of the rights and obligations of the subjects of the employment relationship of
teaching staff, the conditions in which this relationship is carried out, via defining the elements and
the particularities of its content. Following the normative provisions, we state that the obligations to
be fulfilled by a teaching staff, depending on the respective educational level, which form the
inherent content of the position, establish, from the practical point of view, the job tasks to be
performed by the person vested into the respective profession.

In para. 3.1. Peculiarities of the Content of the Employment Relationship of Teaching Staff
we provide an analyses of the rights and obligations that are part of the content of the employment
relationship of teaching staff, with a special focus on the job duties characteristic to the position
held by the respective employees.

According to the Classification of Occupations of the Republic of Moldova, education
specialists are included in the major subgroup 23, with the assignment of the occupation code,
resulting from the specific position they occupy, such as, for example, code 231001 for university
assistants, or code 231007 — for university professors. According to this act, when establishing the
teaching staff job duties, should be taken into account the general tasks listed for education
positions in the Classification of Occupations of the Republic of Moldova, namely: preparation and
teaching of theoretical and practical courses, coordination of internships, preparation of didactic
support in accordance with educational standards; stimulating discussion and critical thinking

among pupils/students; supervision, as appropriate, of experimental and practical works, etc.
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Carrying out an analysis of the duties to be performed by the teaching staff, we noticed that,
practically, at all education levels there are established learning, teaching and education tasks, but,
obviously, depending on the level of education and the purpose of the level, initially educational
tasks shall prevail, and further on, the learning element is then amplified, with the view to acquire
research skills as well acquired knowledge practical application skills. Throughout this process,
within the educational task, a separate attention is given to the development of the personality of the
pupil/student, in the spirit of critical thinking and the right to express own opinion, including in the
relation between the pupil/student and the teaching staff. We consider this to be of major
importance in the content of the teaching staff position, and which, by virtue of its highlighted
social character, is not lower to that of teaching/learning - transmission of knowledge. Regardless of
the level of education, the teaching staff, when performing the job, will carry out the task of
preparing lessons, the direct task of teaching — learning, as well as the analysis and assessment,
including their own activity and the results thereof. It is also obvious that the performance of
didactic duties, and especially the scientific-didactic ones, within higher education institutions, in
addition to the didactic and methodical activity, also implies the realization of a scientific and
research activity, and the requirements for occupying the positions of university lecturer, associate
professor and university professor, directly emphasises this need.

As to the statutory rights and obligations of the teaching staff, first of all, we indicate all
those rights and obligations provided in general for all categories of employees stated at Art. 9 of
the Labour Code of the Republic of Moldova as well through other legal and normative provisions.
At the same time, the legal status of teaching staff includes the specific rights and obligations
provided for by special laws, including rights and obligations stated at Art. 134 and Art. 135 of the
Education Code of the Republic of Moldova, such as the following rights: to choose and use both
didactic technologies, textbooks and didactic materials approved by the ministry, as well as
alternative ones, which they consider appropriate for the achievement of State educational
standards; to elect and to be elected to the management, administrative and advisory bodies of the
educational institution, etc.; but also such obligations, as the following: to ensure the quality of the
educational process by complying with the State educational standards and the National
Curriculum; to respect the rights of children, pupils and students; to create optimal conditions for
the development of the individual potential of the child, pupil and student; to promote the moral
values of justice, equity, humanism, patriotism and other values; to collaborate with family and
community; to ensure life safety and the health protection of children, pupils and students within the
educational process; not admit degrading treatments and punishments, discrimination in any form

and the application of any form of physical or mental violence, etc.
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One of the essential rights of the teaching staff within the higher education institution is the
right to require conferment of teaching titles. According to the provisions of Art. 117 of the
Education Code of the Republic of Moldova, the scientific-didactic titles are the title of associate
professor and university professor, which are conferred by the senate of the institution, depending
on the scientific domain, and confirmed by the national authority vested with the confirmation of
scientific titles. According to the Methodology for the Confirmation of Scientific-Didactic Titles in
Higher Education, the senate of the higher education institution may confer these titles, depending
on the scientific domain and then confirmed by the National Agency for the Assurance of Quality in
Education and Research (ANACEC).

Deontological norms have particular importance for determining the rules of conduct of the
parties to the employment relationship, which ones, for general and vocational training education,
regardless of the type of ownership of the educational institution, are established by the Code of
Ethics of Teaching Staff. Thus, through the provisions of the Code of Ethics of Teaching Staff,
common rules are established for teaching staff and other staff from educational institutions of the
respective level, which shall serve as minimum requirements for the respective domain, and which
shall contribute to raising the level of discipline of the subjects, by their self-discipline and by
reducing inappropriate or immoral practices in the educational activity, as well as contribute to
maintaining a high degree of professionalism when performing the job.

Para. 3.2. Identification of the Working Time and Rest Time of Teaching Staff, provides a
detailed analysis of some peculiarities of the development of the employment relationship, which
results from the specific way of allocating work time, including the concept of didactic norms, but
also particularities of the rest time.

In general, the employment relationship is exercised within an operational process of the
activity of the institution, having a pre-established regime for employees, which includes periods of
a certain pre-established duration, during which the employee shall exercise the job duties, and also
periods during which the employee will be exempted from fulfilling job duties, some of them, even
with maintain the salary pay. As to the employment relationship of teaching staff, we emphasize
that from the perspective of the duration of working time, the way it is distributed during different
calendar periods of time as well the granted rest time, it has certain particularities, which emerge
from the specifics of the work performed by teaching staff, the increased psycho-emotional effort
involved by this work, effort which determines, for these relationships, the applicability of the
category of shorter working hours.

In the vein of the phenomenon of holding two positions by teaching staff, in other words,
accomplishment of more than one teacher workload during the academic year, we emphasize that

the maximum admissible duration of working hours established for an employee is related
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specifically to one individual employment contract, even taking into account the category of shorter
working hours, and it does not affect the possibility of exceeding the teacher workload, including
within the same educational institution, just necessary to conclude an individual employment
contract for holding the second position specifying on the duration of the working hours.

On a separate note, we state that working time is also perceived as a work measurement unit
— the teacher workload — the length of time that the employee must fulfil, in a certain calendar
period of time. In this sense, we point out that both Art. 167 of the Labor Code of the Republic of
Moldova, as well as item 6 of the Regulations on the Way of Organizing Workloads in the Branches
of the National Economy, approved by Government Decision no. 98 of 04.02.2013, directly
stipulates the time norms, among the work norms, and the time norm itself is conceived as the
amount of work time consumption, established for the performance of a work unit by an employee
or a group of employees with the respective qualification in certain technical and organizational
conditions. The regulation of work norm is the main factor that characterizes the working time
within the employment relationship of teaching staff, namely via the institution of work norm the
teacher workload is set up — the volume of work to be performed by a teaching staff within the time
period which represents an academic year. For example, according to the provisions of Art. 55 of
the Education Code of the Republic of Moldova, in general education, the working time of teachers
is 7 hours daily, respectively 35 hours weekly, and it includes: teaching-learning-evaluation
activities, practical training, according to the educational framework plans; educational activities
complementary to the educational process; counselling activities for children, students and parents
in psychology-pedagogy issues; mentoring activities; management activities; preparatory activities
for carrying out the educational process; activities of developing individualized educational plans
and teaching-learning-evaluation, practical training, according to the educational plans for children
and students with special educational needs, and among the indicated tasks, teaching-learning-
evaluation and practical training activities in primary education, middle school and high school
constitute 18 hours per week, and for teaching staff who have the quality of mentor, there’s a
smaller teaching workload.

As to the teaching staff's rest time, we specify the benefit of the rest periods provided by
labour legislation, within the limits of their applicability to the particularities of the teaching staff's
employment relationship. A special feature of the employment relationship of teaching staff is the
vacation leave, which is assigned to the category of extended annual vacations.

In para 3.3. Delimitation of Specific Elements of the Remuneration of Teaching Staff, we
provide the analyses of the basic element of the object of any employment relationship, which is the

salary.
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We emphasize that the salary may vary, depending on the type of ownership of the
educational institution, and in private institutions the salary is negotiable, having duly applied the
prescribed by the law structure, the basic salary can be established both according to the tariff
system and according to non-tariff systems, with the possibility to be related to time units,
piecework, or to a monthly position salary, then in the budgetary area, where work the vast majority
of teaching staff, we state that the salary, practically, is deprived of the negotiable character, being
established through acting laws and the corresponding implementation acts.

Thus, the salary rules for teaching staff in public education institutions, at all levels, are
established by the Law on the Unitary Salary System in the Budgetary Sector no. 270 of
23.11.2018, which at Art. 7 thereof, assigns the field of education and research to the occupational
group (E) of the Register of functions in the budgetary sector.

According to the provisions of Art. 10 of the Law on the Unitary Salary System in the
Budgetary Sector no. 270 of 23.11.2018, the salary is composed of the fixed part and the variable
part. Thus, the fixed part of the salary includes: the basic salary; monthly increment in fixed
amount; the monthly increment for the professional degree; the monthly increment for holding a
scientific and/or scientific-didactic title; the monthly increment for holding the honorary title, and in
the variable part — the increment for performance and increments of a specific nature. With
reference to the component parts of the salary, indicated above, we specify that, except the monthly
increment for the professional degree, the others are also part of teaching staff salary, and the
monthly increment for holding a scientific and/or scientific-didactic title is mainly intended for
them.

In Chapter 4 Termination of the Employment Relationship of Teaching Staff, we provide
a detailed analysis of the grounds for termination of the employment relationship of teaching staff
as well the possibilities of the teaching staff to defend their rights and legitimate interests, by
identifying the forms of defence that can be used by the teaching staff to restore the rights
considered to be violated. For a complex and more effective analysis, we provided case law studies
relating to applying special grounds for dismissal of teaching staff.

In para. 4.1. Applicability of Grounds for Termination of Employment Relationship of
Teaching Staff we provided analyses of the grounds for termination of the individual employment
contract which are directly set for these categories of relationships, as well the particularities of
application of some general grounds for the termination of the employment relationships with
teaching staff.

In general, the grounds for termination of the individual employment contract is listed at
Art. 81 of the Labour Code of the Republic of Moldova, namely: circumstances that do not depend
on the will of the parties; upon agreement of the parties; or at the initiative of one of the parties. We
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emphasize that obviously, all the grounds for termination of individual employment contract, of a
general nature, will be applied to the employment relationship of the teaching staff, but, at the same
time, we note that the Labour Code of the Republic of Moldova also contains special grounds,
specifically applicable to the respective category of employment relationships.

Among the grounds for termination of employment relationship, which do not depend on the
will of the parties, with a high possibility of applying to the employment relationship of teaching
staff, we mention the expiration of the term of the individual fixed-term employment contract, from
the date stipulated in the contract, except the case when the employment relationships actually
continue and none of the parties requested their termination, as well as the case provided for in Art.
83 para. 3 of the Labour Code of the Republic of Moldova — which ground is applicable, especially
to the category of teaching and scientific-didactic staff in higher education, whose employment in
the position implies a determined duration of the employment relationship.

We highlight the special grounds provided by the law for the dismissal of teaching staff, as
well the peculiarities of some general grounds for dismissal, in the case of their application to the
employment relationship of teaching staff.

With reference to the dismissal of the employee as a result of the unsatisfactory result of the
trial period, we note that it will not be applicable to some categories of teaching staff, namely the
teaching staff and scientific-didactic staff from higher education institutions, as result of their
employment following a hiring contest, by virtue of the ban on the application of the trial period in
their contract according to the provisions of Art. 62 of the Labour Code of the Republic of
Moldova, as well as it will be applicable, at the moment, only partially, except part of the teaching
staff, in virtue of the provision of item 12 of the Collective Convention no. CCMECC332/2020 of
11.12.2020 in the Domain of Education for the Years 2021-2025 (branch level), which establishes
that the trial period does not apply in the case of concluding an individual employment contract
with young specialists and teaching staff, except persons performing educational activities for a
school discipline other than the one certified by the diploma.

In the same context, we mention the specifics of the application to teachers of the
termination grounds due to absence without valid reasons from the workplace for at least 4
consecutive hours (without taking into account the lunch break) during the working day — in case of
employees with the daily duration of the working time of minimum 8 hours per day, or for at least
half of the daily duration of working time — in the case of employees with a daily duration of
working time of less or more than 8 hours per day — specifics that results from the duration of the
working day of teaching staff, which involves both auditory work time and work time reserved for
non-auditory activities, the management of which is at the choice of the employee, without a
possibility of verification by the employer, as it is in case of a classic employment relationship.

22



When to special grounds for dismissal provided by the law for teaching staff, we state that
they have a disciplinary character and in order to apply them, it is necessary to commit the specific
disciplinary breach, but also to comply with the general procedure to make employee liable under
disciplinary responsibility.

As to the dismissal of the teaching staff on the grounds of repeated serious violation, during
one year, of the Statutes of the educational institution, we consider this special rule to be useless,
since the violation of the Statutes of the educational institution, itself represents a violation of job
duties, and for repeated violations of job duties, the law offers the possibility to dismiss employees,
under general procedure. The only essential difference between these grounds is the fact that the
special rule does not provide that for the previous violation, a disciplinary sanction was to be
applied to the employee, a fact which, to a certain extent, in our opinion, is rather a deficiency of
the special norm, since the first sanction is aimed to prevent and correct the employee’s behaviour,
which the special norm does not allow for.

Another special ground for the dismissal of teaching staff is the commission by the
employee who performs educational functions of an immoral act incompatible with the position
held. We would like to specify that the respective ground is a special one, but also, at the same time,
a classic one for the given category of employees — ground that characterizes the specifics of the
position and which results from the inherent obligations of the teaching staff to have irreproachable
behaviour, both at the place of work, as well as outside of it, both directly during working hours and
after — in everyday life. The very notion of an immoral act has an estimative character, which means
that the court has the obligation to study, in each concrete case, all the circumstances of the
respective act.

Similarly, a special ground for the dismissal of teaching staff is the disciplinary offense, in
the form of application, even once by a teaching staff, of physical or mental violence towards
students/pupils. In this context analyses, we refer to the previously described by us with reference to
the grounds of repeated serious violation by the teaching staff of the Statutes of the educational
institution, the absence of the legal conceptual framework, to the provisions of the Education Code
of the Republic of Moldova, a fact which limits the circle of subjects that fall under the scope of this
ground, only to a certain part of the staff who carry out didactic activities, and the very case of
committing of an act of mental or physical violence by the teaching staff towards students/pupils is
to be proven through a medico-legal report, the conclusions of the medico-legal expertise,
eyewitness testimony, etc.

In para. 4.2. Synthesis of the Forms of Defence of the Legitimate Rights and Interests of
Teaching Staff, in the light that one of the basic goals of the legislator is the law to be applied in
practice, and the rights that will be recognized to the participants in social relations to have a real
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possibility to be realized, we present the forms and methods via which teaching staff may defend
their violated rights and interests.

For the defence of legitimate rights and interests, the legal system provides for different
forms and methods, and these are fully applicable to the employment relationships of teaching staff.
The most widespread, and, at the same time, considered to be the most effective forms of defence of
legitimate rights and interests in general as well of the teaching staff labour relations, are the
administrative form and the judicial form — the forms directly stipulated at Art. 15 of the Civil Code
of the Republic of Moldova, not excluding other forms of defence of rights and interests, from self-
defence to alternative forms, such as the civic one, carried out within the social partnership.

Ensuring the right of each employee to defend his/her labour rights and freedoms, including
of teaching staff, is one of the basic principles in the regulation of labour relations provided by Art.
5 of the Labour Code of the Republic of Moldova, and the legislator directly states that this can take
place, including by notifying the supervisory and control bodies and labour jurisdictional bodies,
which reflects the applicability of administrative and judicial forms to the defence of labour rights
and interests.

The legislation offers to teaching staff various possibilities to defend legitimate rights and

interests, also granting the option to choose the concrete form of defence to be applied.
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GENERAL CONCLUSIONS AND RECOMMENDATIONS

The scientific results obtained as a result of the research carried out were reflected in:
determining the place and importance of the legal relationship of teaching staff in the legal system
and in the system of the branch of labour law; determining the legal nature of the employment
relationship of teaching staff; determining the essence, content and particularities of the
employment relationship of teaching staff; establishing the concrete conditions for the appearance
of the employment relationship of teaching staff; establishing the circle of rights and obligations
that form the content of the legal relationship of teaching staff; establishing the conditions under
which the employment relationship of teaching staff is carried out; establishing the grounds for
termination of the employment relationship of teaching staff; establishing the forms through which
the rights and legitimate interests of teaching staff can be defended; outline the gaps and shortages
of the current regulation of the employment relationship of teaching staff; and develop complex
proposals to improve the regulatory framework of the employment relationship of teaching staff.

The results of the analysis of labour and educational legislation, of the theory and practice of
case law, conducted to the following conclusions:

1. The analysis of the place of the legal employment relationship of the teaching staff shows that
it belongs to the branch of labour law, being regulated by the norms of labour law, which are
supplemented by the norms from the educational field (Chapter 2, para. 2.1.)

2. The branch affiliation in the legal system of the employment relationship of teaching staff
indicates that this is a typical employment relationship, with some atypical elements. (Chapter 2,
para. 2.1.)

3. The realization by teaching staff of their right to work is performed under the general conditions
established by labour legislation, with peculiarities set through special rules, both of labour
legislation and education laws, which is the most efficient way of regulation of the employment
relationship of teaching staff. (Chapter 2, para. 2.1.)

4. The legal nature of the employment relationship of teaching staff is a contractual one,
emphasized by features characteristic to any employment relationship, but also by particularities
resulting from the specifics, as well as the importance, of these relationships in the society. (Chapter
2, para. 2.1.)

5. The employment relationship of teaching staff is a complex one, with certain particularities,
which are present during all the stages of its development, from its appearance (set-up) to its
termination. (Chapter 2, para. 2.2; Chapter 3, para. 3.1., para. 3.2. and para 3.3; Chapter 4, para.
4.1.)
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6. The analysis of the normative base that regulates the legal relationship of teaching staff shows
an inconsistency between the terms used to identify the categories of personnel in higher education,
where the Labor Code of the Republic of Moldova, at Art. 297, uses an outdated terminology, and
the provisions of Art. 117 of the Educational Code of the Republic of Moldova classifies scientific
and didactic staff into scientific-didactic staff, scientific staff, teaching staff and auxiliary teaching
staff. (Chapter 2, para. 2.1.)

7. The legal regulations of the legal relationship of teaching staff present inconsistencies of
competence between the level of normative acts that are to establish bans on the occupation of
teaching positions, on grounds of health and/or the existence of criminal antecedents, with the
normative acts that currently regulate de facto these situations. (Chapter 2, para. 2.1.)

8. The legal regulations of the legal relationship of teaching staff present inconsistencies between
the normative acts in force regarding the competence of approving the Framework Regulations for
organizing, conducting the competition and occupying teaching and scientific-didactic positions in
higher education. (Chapter 2, para. 2.1.)

9. Some employment relationships of teaching staff appear as result of a complex legal fact,
composed of the individual employment contract, preceded by hiring contest, or the assignment to
work. (Chapter 2, para. 2.2 and para. 2.3.)

10. Following the analysis of the nature of the work of teaching staff in higher education
institutions and the acting rules, we conclude the lack of argumentation for the time limitation of the
legal employment relationships of some categories of teaching staff and, respectively, the lack of
argumentation of the possibility to set up of the fixed term of the individual employemnt contract
for these categories. (Chapter 2, para. 2.1.)

11. We conclude that it is necessary to replace the fixed term nature of the individual employment
contract of some categories of teaching staff, with the procedure of periodic attestation of the results
of the activity of these employees. (Chapter 2, para. 2.1.)

12. The subjects of the employment relationship of teaching staff have special legal labour
capacity. (Chapter 2, para. 2.3.)

13. The content of the legal relationship of teaching staff is one of the most complex in the labour
law system, consisting of several groups of correlative rights and obligations, which are part both of
the general rules and in the special provisions of the law, and includes general labour rights and
obligations as well rights and obligations arising from the educational activity carried out by the
teaching staff, to which are added the rights and obligations stipulated by the deontological norms
of the branch for which the teaching staff prepare specialists. (Chapter 3, para. 3.1.)
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14. The attributions that form the content of the function of the employment relationship of
teaching staff are specific, and one of their basic features is the creative nature of the work
performed. (Chapter 3, para. 3.1.)
15. The teaching staff's working time is reduced, compared to the normal duration of working time,
distributed according to a specific work regime - the fragmented work regime. (Chapter 3, para.
3.2)
16. The working time and payment for the work of teaching staff are governed by the concept of
the teaching norm, which determines the content, structure and extent of the working time of this
category of employees, as a result of which the basic salary of the teaching staff is also determined.
(Chapter 3, para. 3.2. and para. 3.3.)
17. The composition of the teaching staff's working time is a complex one, where part of the
activities to be carried out are subject to strict regulation and a well-determined regime — the
teaching activity in direct contact to students, and another part of the activities — outside the direct
contact to the students, methodical, scientific — despite the workload regulation, has a flexible
regime, the teaching staff having a greater or lesser degree of freedom in choosing the period of its
implementation. (Chapter 3, para. 3.2.)
18. The termination of the employment relationship of teaching staff is done both on the basis of
the general grounds for termination of the employment relationship, and on the basis of special
grounds provided by the laws for these categories of employees. (Chapter 4, para. 4.1.)
19. The teaching staff can benefit from all forms recognized by the law maker for the defense of
legitimate civil rights and interests, from self-defense of rights and interests, to the judicial form of
defense. (Chapter 4, para. 4.2.)
Considering the above conclusions, to improve the labour legislation that regulates the legal

relationship of teaching staff, we propose the following recommendations as lex ferenda:

1. Reword the text of Art. 296 of the Labor Code of the Republic of Moldova as follows:
“Article 296. The right to practice teaching activity
(1) To the teaching activity, to the activity in the corresponding educational institutions and in the
organizations in the domain of science and innovation are admitted persons who have necessary
level of education, established by acting laws.
(2) Persons deprived of this right by court decision or based on the corresponding medical
certificate, as well as persons with a criminal record for certain crimes, are not admitted to the
teaching activity. The list of crimes that do not allow the practice of teaching activity is established
by law."

2. Supplement the provisions of Art. 3 of the Education Code of the Republic of Moldova with
the definition of teaching staff, as follows: "the teaching staff is the person who possesses the
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necessary knowledge and skills, employed through an individual employment contract concluded
with an educational institution, or who provides the respective services in accordance with the
provisions of the legislation in force, and who carries out an activity of knowledge transmission and
development of the abilities of a person or a determined circle of people in the context of their
education in the spirit of recognized social values™.

3. Amend para. (4) of Art. 71 of the Education Code of the Republic of Moldova, by removing
the syntagm “and of teaching staff ”, and the sentence "Young specialists can be assigned by the
Ministry of Education and Research to vacant positions™, and supplement this article with a new
paragraph (5), to read as follows: ”(5) The hiring of teaching staff is done through direct
negotiations and the conclusion of the individual employment contract, in the case of the existence
of a single application for the position. If there are at least two applicants for the vacant position,
employment is done by concluding the individual employment contract, preceded by a contest,
organized in accordance with the regulations approved by the Ministry of Education and Research.
Young specialists can be assigned to vacant positions by the Ministry of Education and Research.”
4. Remove the syntagm” teaching staff and ” from letter g) para. (1) of Art. 55 of the Labour Code
of the Republic of Moldova and the syntagm “for fixed period of time” from para. (1) of Art. 297 of
the Labour Code of the Republic of Moldova, and supplement Art. 117 of the Education Code of
the Republic of Moldova with a new paragraph — (9), to be read as follows: ” "The scientific-
teaching staff is subject to periodic attestation once every 5 years, by verifying the accomplishment,
in the last 5 years, of the tasks provided for by the Minimum Standards for the conferment of
scientific-teaching titles, established by Government Decision”, and the reinstatement of para. (1) of
Art. 301 of the Labor Code of the Republic of Moldova with the following wording: "In addition to
the general grounds provided by this code, the individual employment contract concluded with
scientific and didactic staff from higher education institutions can be terminated following the
negative result of the periodic certification, if the transfer to a lower position to which the employee
corresponds according to the results of the attestation is not possible for objective reasons or the
employee refuses the transfer.”

In conclusion, without pretending that this is an all-embracing study, we do hope it will be
useful for next researchers to come, serving as a benchmark and support in exploring such
directions as the correlation of general and special norms in the regulation of employment

relationships of teaching staff, as well improving regulatory mechanisms thereof.
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ADNOTARE

JOSANU Dorin, ,,Reglementarea juridica a raportului de munci al cadrelor didactice”,
Teza de doctor in drept, Chisinau, 2024.

Structura tezei: adnotéari (in trei limbi), lista abrevierilor, introducere, 4 capitole, concluzii
generale si recomandari, bibliografie din 258 de titluri, 19 anexe, 170 pagini text de baza (pind la
Bibliografie). Rezultatele obtinute sunt publicate 1n 8 lucrari stiintifice.

Cuvintele-cheie: raport juridic de munca, cadru didactic, contract individual de munca,
angajare, concediere, litigiu de muncd, conventie colectiva, concurs, institutie de invatdmant, sistem
educational.

Scopul lucrarii: studierea complexa a cadrului legal care reglementeaza raportul juridic de
munca a cadrelor didactice si fundamentarea teoretico-practicd a statutului juridic a cadrului
didactic.

Obiectivele cercetarii: (1) analiza rationamentelor stiintifice in determinarea apartenentei
ramurale in sistemul de drept a raportului juridic de muncd a cadrelor didactice; (2) analiza
eficientei reglementdrii raportului juridic de muncd a cadrelor didactice prin prisma Imbinarii
normelor cu caracter general si a normelor cu caracter special; (3) determinarea naturii juridice a
raportului juridic de muncd a cadrelor didactice si particularitatilor acestor raporturi in cadrul
sistemul raporturilor juridice din ramura dreptului muncii; (4) cercetarea complexd a tuturor
etapelor parcurse de raportul juridic de munca a cadrelor didactice, de la constituirea si pana la
stingerea acestuia; (5) identificarea lacunelor si deficientelor in reglementarea lor actuald; (6)
elaborarea propunerilor si recomandarilor privind modificarea si completarea normelor juridice in
vederea perfectiondrii si eficientizarii reglementarii.

Noutatea si originalitatea stiintifica: insuficienta studierii raportului juridic de muncd a
cadrelor didactice in doctrina dreptului muncii. Pentru prima datad in doctrina nationala a fost
realizat un studiu multiaspectual si comprehensiv al reglementarii juridice a raportului de munca a
cadrelor didactice cu abordarea subiectului atit prin prisma dreptului muncii, cat si a dreptului
educational.

Rezultatele obtinute care contribuie la solutionarea unei probleme stiintifice importante:
conceptualizarea institutiei raportului juridic de munca a cadrelor didactice, intru determinarea
specificului acestui raport si a specificului normelor juridice din acest domeniu, fapt care contribuie
la eficientizarea reglementarii juridice si determinarea locului acestui raport in sistemul de drept,
ceea ce va facilita si determinarea legii aplicabile in cazul aparitiei litigiilor rezultate din activitatea
de munca a acestora.

Semnificatia teoretica: pentru prima datd in doctrina dreptului muncii a fost realizata o
cercetare multilaterala si complexd a reglementdrii juridice a raportului de munca a cadrelor
didactice, cu implicatii profunde asupra naturii juridice, continutului si evolutiei raportului juridic a
cadrelor didactice.

Valoarea aplicativa: propunerile si recomandarile elaborate in rezultatul analizei complexe a
raportului de munca a cadrelor didactice pot fi utilizate la perfectionarea legislatiei muncii in
domeniu, la analiza ulterioara a naturii juridice a diferitor tipuri de raporturi de munca si la
aplicarea corectd in practica a reglementdrilor normative.

Implementarea rezultatelor stiintifice: utilizarea rezultatelor stiintifice in procesul
educational al Facultitii de Drept a Universitdtii de Stat din Moldova, precum si in activitatea
practica a administrdrii muncii cadrelor didactice si in solutionarea litigiilor care apar intre
institutiile de invatamant si cadrele didactice.
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AHHOTALIUA
KOCAHY Jlopun, «IIpaBoBoe perympoBanue TpyA0BbIX OTHOLIEHHH MeJaroru4eckux

PadOTHUKOB, IHCCEPTAIMS HA COMCKAHHME YUEHO CTeleHH JOKToPa IpaBa,
Kummnoy, 2024.

CrpykTypa quccepTauuu: aHHOTaLMs (Ha TPeX SA3bIKax), CHMCOK UCIONIB30BaHHBIX COKpAICHUH,
BBeJieHHE, 4 TJaBbl, OOIIME BBIBOJBI M pPeKOMeHmauuu, Oubmiorpadust mu3 258 HammeHoBaHui, 19
npuiokenuit, 170 crpanun ocHoBHOro Tekcra (1o buGmiorpadum). IlomydeHHble pe3ysbTaThl
OITyOJIMKOBAaHbI B 8 HAYUHBIX paboTax.

KiroueBble c10Ba: Tpy10BO€ NPaBOOTHOLIEHHE, NIEAArOrMYECKUe pabOTHUKU, UHIVBH Ty aJIbHBIN
TPYAOBOW JIOTOBOp, HaiiM Ha paloTy, yBOJBHEHHE, TPYJOBOH CIOp, KOJUICKTHBHOE COIJIAlICHHE,
KOHKYPC, 00pa30BaTe/IbHOE yupesKIeHne, 00pa3oBaTebHas CUCTEMA.

Heab uccnenoBaHus: KOMIUIEKCHOE HCCIIEJOBAaHUE NPABOBOM 0asbl, pETYIMPYIOLIEH TPyHOBbIE
IIPaBOBbIE OTHOLIEHMS MEAArOrMYECKUX KaJpoB U TEOPETUKO-IIPAKTUYECKUX OCHOB MPABOBOIO CTaTyca
MeJarorn4ecKuX Kaapos.

3agaun ucciaenoanusi: (1) aHanM3 HayqHOro OOOCHOBAaHHSI OTPACIIEBOM NPHUHAIJIEXHOCTU B
CHCTEME TIpaBa TPYIOBOTO MPABOOTHOIICHHUS NIETarOTHUECKUX PAOOTHUKOB; (2) aHamn3 3PPEKTUBHOCTH
PEryIMpoBaHUsl TPYJOBOIO IPABOOTHOILIEHUS NEJArorMyecKUX pabOTHUKOB IOCPEICTBOM COYETAHUS
o0LIMX W CHEeUUaIbHBIX HOpM; (3) ompeneseHWe NPaBOBOM HPUPOIbI TPYIOBOIO IPABOOTHOLIECHUS
NEeJJarOrMYecKUX pabOTHUKOB U CHELU(UKU 3TUX OTHOLIEHUH B CHUCTEME ITPABOOTHOLIEHUIH OTpaciu
TPyZOBOrO TipaBa; (4) KOMIUIGKCHOE HCCIEIOBAHME BCEX CTaJWM TPYJIOBBIX IPABOOTHOIICHUN
NeJJarorM4eckux paOOTHUKOB OT MX BO3HUKHOBEHHUS /0 NpeKpalleHus; (5) BbIABICHHE MPOOENOB U
HEJIOCTaTKOB B JICHCTBYIOIIEM pETYIMPOBAHMM TPYJOBBIX IPABOOTHOIIEHUM IEAArOTMYECKUX
paboTHUKOB; (6) pa3paboTKa MPELIOKEHUI 1 PEKOMEH AL 110 N3MEHEHHIO U JIOTIOJTHEHUIO TIPABOBBIX
HOPM B LEMSX COBEPIICHCTBOBAHUS M MOBBILEHUS 3()(EKTUBHOCTU PEryJMpOBaHUS TPYAOBOIO
[PaBOOTHOIIIECHUS TIEArOrMYECKUX paOOTHUKOB.

HoBu3Ha u Hay4YHasi OPUTHHAIBHOCTB: HEJOCTATOYHOCTh U3YYEHHS IIPABOBOTO PETYIINPOBAHUS
TPYJOBBIX OTHOIIGHWI IEearorMyeckux paOOTHUKOB B HayKe TPYAOBOIO IpaBa. BrepBele B
HAIMOHAJILHOW JIOKTPUHE pa3pad0TaHO MHOTOCTOPOHHEE M KOMIUIEKCHOE HCCIIEOBAHWE IPABOBOTO
PEryaMpoBaHUsl TPYIOBBIX OTHOILEHUH MEIarorMyeckux pabOTHHUKOB, KaK C TOUKH 3pEHHs TPYAOBOTO,
TaK 1 00pa3oBaTEIbHOIO MpaBa.

ITony4yeHHble pe3yabTATBI CHOCOOCTBYIOT pPCILICHHI0 BAaKHOH HAy4YHOH mpo0JieMblI:
KOHLIENTYaJIN3alisl WHCTUTYTa TPYIOBBIX NPABOOTHOUIEHUH NEJArorm4eckux paOOTHUKOB, C LEJbIO
onpeseneHus cuel(UKY JaHHBIX OTHOIIEHWH M 0COOEHHOCTEHN MPaBOBBIX HOPM B JIaHHOM cdepe, 4To
CIOCOOCTBYET MOBBIMIEHUIO 3()(EKTUBHOCTU MPABOBOIO PETYJIMPOBAHUS U ONPEAEIECHUIO MECTa 3TOro
NPaBOOTHOILIEHUS] B CHUCTEME IpaBa, TO 4YTO OOJEryuT BHIOOP NPHUMEHHMMOIO IpaBa B Cllydae
BO3HUKHOBEHHS CIIOPOB O0YCIIOBJIEHHBIX TPYJOBOM JEATEIbHOCTHIO IIEArOrn4ecKUX pabOTHUKOB.

Teopernueckasi 3HAYMMOCTB: BIIEPBbIE B OTCUECTBEHHOM HAayKe TPYIOBOrO IMpaBa ObLIO
OCYIIIECTBJIEHO MHOTOCTOPOHHEE M KOMIUIEKCHOE HCCIIEIOBaHUE MPABOBOIO PEryJIMPOBAHUS TPYIOBBIX
OTHOLIEHHH MeIarornyeckux paboOTHUKOB, C ACTAIBHBIM aHAIM30M MIPABOBOM CYIIHOCTH, COIEP)KaHUs U
ATaNoB Pa3BUTHS TPYIOBBIX OTHOIIEHHUH [1€1arOrMYECKUX paOOTHHKOB.

IlpukjagHasi WEHHOCTb: TIPEIOKEHH M PEKOMEHJALMH, pa3pabOTaHHblE B pe3yJbTare
KOMIUIEKCHOTO aHaJIN3a TPYAOBBIX OTHOUIEHUN MEAarornyeckux padOTHUKOB, MOTYT OBbITh HalpaBJICHBI
Ha COBEPILICHCTBOBAHNE HOPM TPYAOBOTO paBa B JIAHHOI 001acTH, K JajdbHEHIIeMy aHaINU3y MPaBOBOM
TPUPOMBI  PA3IMYHBIX BHIOB TPYJOBBIX OTHONICHWH ¥ TPABWILHOMY IPUMEHEHHIO Ha TPAKTHKE
HOPMAaTHBHBIX MOJOKEHHH.

BHenpeHue Hay4YHbIX pe3yJIbTATOB: HCIOJIF30BaHUE HAYYHBIX PE3YJIHTATOB B Y4eOHOM Mpoliecce
HOpunnueckoro ¢akynsrera MoniaBckoro rocyJ1apCTBEHHOIO YHUBEPCUTETA, a TAKXKE B MPAKTUUECKON
JEATEIbHOCTH TI0 YPEryJIMPOBAHUIO TPYAOBOM JESTELHOCTH MEIarornyecKiX paOOTHUKOB, a TAKKe MPH
pa3pellieHu TPYAOBBIX CIIOPOB BO3HMKAIOUIMX MEXTy OOpa3oBaTeNbHBIMH —YUPSKICHUAMH U
MeJarorn4ecKUMU pabOTHUKaMHU.
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ANNOTATION
JOSANU Dorin, Legal Regulation of the Employment Relationship of Teaching Staff,
Philosophy Doctoral Thesis in Law, Chisinau, 2024.

Doctoral thesis structure: Annotation (in three languages), List of Abbreviations, Introduction,
4 chapters, General Conclusions and Recommendations, Bibliography including 258 titles, 19
Addendums, 170 pages of main text (ante the Bibliography). The results obtained were published in 8
scientific papers.

Keywords: employment relationship, teaching staff, individual labour contract, hiring,
dismissal, labour litigation, collective bargaining convention, contest, educational institution,
educational system.

Purpose of the study: comprehensive research of the legal framework governing the legal
employment relationship of teacher and the theoretical-practical substabtiating of the legal status of
teaching staff.

Objectives of the study: (1) analyse the scientific reasoning in determining the branch
affiliation within the legal system of the employment relationship of teaching staff; (2) analyse the
efficiency of the regulation of the employment relationship of teaching staff through combining
general and special norms; (3) determine the legal nature of the employment relationship of teaching
staff and the specifics of these relationships within the system of legal relationships in the branch of
labour law; (4) perform a complex study of all the stages of the employment relationship of teaching
staff, from its creation to its termination; (5) identify the gaps and deficiencies in the current
regulation of the employment relationship of teaching staff; (6) elaborate proposals and
recommendations for the modification and completion of the legal norms to improve and make more
efficient the regulation of the employment relationship of teaching staff.

Novelty and scientific originality: the lack of sufficient study of the legal regulation of the
employment relationship of teaching staff in the labour law doctrine. This is the first in kind study in
the national doctrine which presents a multilateral and comprehensive approach of the legal regulation
of the employment relationship of teaching staff, analysing it both through the lens of labour law and
educational law.

The obtained results contribute to the solution of an important scientific problem:
conceptualisation of the institution of the legal employment relationship of teachers, to determine the
specifics of this relationship and the specifics of the domain-related legal norms, which contributes to
the efficiency of the legal regulation and the determination of the place of this relationship within the
legal system, which will facilitate and determine the applicable law in event of litigations resulting
from their work activity.

Theoretical significance: for the first time in the national labour law doctrine, was performed a
complex research on the legal regulation of the employment relationship of teaching staff, with
detailed outline of the legal essence, content and development of the employment relationship of
teaching staff.

Applied value: the proposals and recommendations developed as result of the complex analysis
of the employment relationship of teaching staff may serve to improve the domain related labour
legislation, to further analyses of the legal nature of different types of labour relationshios and to the
correct application, in practice, of normative regulations.

Implementation of scientific results: application of the obtained scientific results during the
educational process of the Law Department of the Moldovan State University as well as in the
practical activity of the administration of teaching staff work and for the resolution of disputes that
arise between educational institutions and teaching staff.
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